
THE

EDINBURG CITY COUNCIL
CITY OF EDINBURG, HIDALGO COUNTY, TEXAS

Location: City of Edinburg
City Hall-Council Chambers
415 West University Dr.
Edinburg, Texas 78541
MAY 17,2016

WORK SESSION MEETING AGENDA
5:00P.M.

I. BUDGET

A. Presentation and Discussion of Funding Requests by Non-Profit Organizations for
Budgetary Consideration for Fiscal Year 2016-2017 Budget. [Richard M. Hinojosa,
City Manager]

REGULAR MEETING AGENDA
6:00 PM

I. CALL TO ORDER, ESTABLISH QUORUM

A. Prayer.

B. Pledge of Allegiance.

II. CERTIFICATION OF PUBLIC NOTICE

III. PUBLIC COMMENTS
The Mayor and City Council allow for a specific portion ofthe City Council Meeting to be
dedicated to public comments. Public Comments are limited to three (3) minutes. If a
resident desires to make a public comment, please (omplete the Public Comments Form
which will be located outside ofthe City Council Chambers and submit the completedform
to the City Secretary prior to the commencement ofthe City Council Meeting. We ask for
everyone's cooperation infollowing this procedure.

IV. PROCLAMATIONS

A. Presentation of Proclamations Recognizing:
1. May 2016 as Elder Abuse Awareness Month.
2. May 20, 2016 as Lupus Awareness Month Put on Purple Day.
3. May 15-21,2016 as National Public Works Week.



V. PUBLIC HEARING

A. Hold Public Hearing and Consider Approval ofthe Proposed Community Development
Block Grant 42nd One-Year Action Plan and Proposed Use of Funds for the Period
Beginning October 1, 2016 Through September 30, 2017, as Recommended by the
Community Development Council. [Marissa Garza, Director of Community
Development/Grants Management]

VI. ORDINANCES

A. Consider Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas
at Title III, Administration, Chapter 30, Administrative Code, Classification and
Compensation Plan, Section 30.071 Classified Grades (Non-Civil Service) to Add the
Automation Network Administrator Position and Section 30.072 Unclassified Grades
(Non-Civil Service) to Remove the Automation Network Administrator Position.
[Christina Flores, Director of Human Resources/Civil Service Director]

B. Consider Reviewing and Approving Ordinance Amending the Budget for the 2015
2016 Fiscal Year by Providing Additional Appropriations to the General
Fund, Municipal Court Restricted Fund, and the Boys & Girls Club Fund. [Ascencion
Alonzo, Director of Finance]

C. Consider Ordinance Providing for a Temporary Special Use Pelmit and a Request for
Waiver of Fees for a Special Event, "Champ Returns to his Heritage Boxing Event" to
be Held May 2.7, 2016, at the Edinburg Municipal Park, Being the South Half of Lot
11, Section 268', Texas-Mexican Railway Company Survey, Located 'at the Intersection
of Raul Longoria Road and East Sprague Street, as Requested by Mr. Manuel Garza
[Jesus R. Saenz, Director of Planning and Zoning]

VII. AWARDING OF BIDS

A. Consider Awarding Bid No. 2016-79, Crushed Wood Surfacing, to The PlayWell
Group, Inc. in the Amount of $26,976.74. [Joe Filoteo Jr., Director of Parks &
Recreation]

B. Consider Awarding Bid No. 2016-80, Construction Material, to Frontera Materials
Inc., for their Unit Price of $80.00 Per Ton of Cold Mix, and for their Unit Price of
$4.00 per Ton of Crush Caliche and to Valley Caliche Products, Inc., for their Unit
Price of$47.50 Per Ton ofType "D" Hot Mix and Authorize the City Manager to Enter
into an Agreement Relating Thereto. [Ponciano N. Longoria P.E. C.F.M., Director of
Public Works]

C. Consider Awarding Bid No. 2016-81, Purchase of City Vehicles - Public Works to
Caldwell Country Chevrolet, in the Amount of $40,640. [Ponciano N. Longoria, P.E.
C.F.M., Director of Public Works]

D. Consider Authorizing the Expenditure for the Repair of Unit 464, Commercial Side
Load Retriever, by Rush Truck Center of Pharr, Texas, in the Amount of $27,455.57.
[Ramiro L. Gomez, Director Solid Waste Management]
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VIII. CONTRACTUALS

A. Consider Approval of First Amendment to the Community Development Block Grant
Subrecipient Agreement Between the City of Edinburg and CASA of Hidalgo
County, Inc. to Increase Contract Amount by $3,000. [Marissa Garza, Director of
Community Development/Grants Management]

B. Consider Authorizing the City Manager to Enter into a Memorandum ofDnderstanding
(MOD) Between the City of Edinburg Police Depmiment and the Edinburg
Consolidated Independent School District Police Depmiment, [David White, Chief of
Police]

C. Consider Approval of a Hold Harmless and Non-Exclusive Agreement Between
Alonzo Cantu Construction, Inc. and the City of Edinburg Conceming Celiain
Pedestrian Improvements to the Edinburg Stub Drainage Ditch and Authorizing the
City Manager to Execute Such Agreement. [Ponciano N. Longoria, P.E., C.F.M.,
Director of Public Works]

IX. RESOLUTIONS

A. Consider Resolution to Facilitate a Non-Recourse Loan from the City of Edinburg to
Wisconsin Street Housing, LP, a Texas Limited Partnership,. in the Amount of
$1,275,000 in Connection with the Financing of a Multifamily Affordable Housiqg
Community to be Known as "The Heights Apmiments". [Marissa Garza, Director of
Community Development/Grants Management]

"

B. Consider Resolution Authorizing the City Manager and/or His Designee to Act On
Behalf of the City of Edinburg for Landfill Pelmit Application Process; Authorizing
the Solid Waste Management Director to Act on Behalfofthe City as Landfill Operator
and Establishing Golder Associates as The Engineer ofRecord for The Landfill Pelmit
Application Process. [Ramiro 1. Gomez, Director Solid Waste Management]

X. EXECUTIVE SESSION
The City Council will convene in Executive Session, in accordance with the Texas Open
Meetings Act, Vemon's Texas Statutes and Codes Annotated, Government Code, Chapter
551, Subchapter D, Exceptions to Requirement that Meetings be Open. The City Council
May Elect To Go Into Executive Session On Any Item Whether Or Not Such Item Is Posted
As An Executive Session Item At Any Time During The Meeting When Authorized By
The Provisions Of The Open Meetings Act.

A. Discussion and Possible Action Regarding a 100.03 Acre Tract of Land being out of a
Part or Portion of Lot Forty-One (41), lot Forty-Two (42) and Lot Fifty (50) of Santa
Cruz Ranch, Situated in Hidalgo County, Texas, According to the Map or Plat Thereof
Recorded in Volume "Z", Page 161, of the Deed Records of Hidalgo County, Texas;
and Being out of a Pmi or POliion of That Certain Tract of Land as Conveyed to SKC
Development, Ltd., a Texas Limited Pminership in WmTanty Deed Dated May 29,
2003, as Recorded in Document Number 1205101 of the Official Records QfHidalgo
County, Texas. (§551.071. Consultation with Attomey. Closed Meeting; §551.072.
Deliberation Regarding Real Property; Closed Meeting; and §551.087 Deliberations
Regarding Economic Development Negotiations; Closed Meeting.)
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B. Discussion and Possible Action Regarding Legal Issues Conceming Amicus Brief on
BehalfofCity ofEdinburg for Harris County Flood Control District and Han-is County,
Texas v. KelT Before the State ofTexas Supreme Court, Case No. 13-0303. (§551,071.
Consultation with Attomey; Closed Meeting.)

C. Discussion and Possible Action Regarding Extending Injury Leave for Employees
Under Texas Local Govemment Code, Chapter 143. MUNICIPAL CIVIL SERVICE
FOR FIREFIGHTERS AND POLICE OFFICERS. (§551.071. Consultation with
Attomey; Closed Meeting)

OPEN SESSION
The City Council will convene in Open Session to take necessary action, if any, in
accordance with Chapter 551, Open meetings, Subchapter E, Procedures Relating to
Closed Meeting, §551.102, Requirement to Vote or Take Final Action in Open Meeting.

XI. ADJOURNMENT
I hereby certify this Notice ofa City Council Meeting was posted in accordance with the
Open Meetings Act, at the City Offices of the City ofEdinburg, located at the 415 West
University entrance outside bulletin board, visible and accessible to the general public
during and after regular working hours, This notice was posted on May 13, 2016 at
3:30pm.

By:
---flf------T---~~~--~--

, ,

All Matters Listed Under Consent Agenda Are Considered To Be Routine By The Gover 'ng Body e Enacted By One
Motion. There Will Be No Separate Discussion Of These Items. If Discussion Is Desired, That Item Will Be Removed From The
Consent Agenda And Will Be Considered Separately. With Regard To Any Item, The City Council May Take Various Actions;
Including But Not Limited To Rescheduling An Item In Its Entirety For A Future Date Or Time. The City Council May Elect To
Go Into Executive Session On Any Item Whether Or Not Such Item Is Posted As An Executive Session Item At Any Time During
The Meeting When Authorized By The Provisions Of The Open Meetings Act.

Disability Access Statement
Persons with disabilities who plan to attend this meeting and who may need auxiliary aid or services are requested to contact the City Secretary
Department at (956) 388-8204 at least two business days prior to the meeting so that appropriate arrangements can be made. The accessible entrance
and accessible parking spaces are located at Edinburg City Hall, 415 West University.
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WORK SESSION 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Presentation and Discussion of Funding Requests by Non-Profit Organizations for Budgetary 
Consideration for Fiscal Year 2016-2017 Budget. [Richard M. Hinojosa, City Manager]

*************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
Presentation of Funding Requests by Non-Profit Organizations for Budgetary Consideration for F
Year 2016-2017 Budget.

RECOMMENDATION:
There will be no action taken.

REVIEWED BY: PREPARED BY

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Presentation and Discussion of Funding Requests by Non-Profit Organizations for Budgetary 
Consideration for Fiscal Year 2016-2017 Budget. [Richard M. Hinojosa, City Manager]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
Presentation of Funding Requests by Non-Profit Organizations for Budgetary Consideration for Fiscal 
Year 2016-2017 Budget.

RECOMMENDATION:
There will be no action taken.

REVIEWED BY: PREPARED BY:REVIEWED BY: PREPARED BY
 

 
 
 
 

/s/Richard M. Hinojosa   
Richard M. Hinojosa
City Manager  Â 

*************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa   
Richard M. Hinojosa
City Manager  Â 

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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PROCLAMATIONS 

Page 686



AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Presentation of Proclamations Recognizing:

1. May 2016 as Elder Abuse Awareness Month.

2. May 20, 2016 as Lupus Awareness Month Put on Purple Day.

3. May 15-21, 2016 as National Public Works Week.

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
1.  Abuse of the elderly and people with disabilities in domestic and institutional settings is a wide-
problem, affecting hundreds of thousands of people across the country.

2.  The City of Edinburg would like to urge all citizens to support the cause of raising awareness of lupus 
by proclaiming May 20, 2016 as Put on Purple Day.

3.  The American Public Works Association and the City of Edinburg have selected “Community Begins 
Here” The theme for 2016’s National Public Works Week.  The theme represents the classic idea of 
there would be no community without the quality of life public works provides.  There would be no 
community to police and protect, no public to lead or represent.  Public Works allows the world as we 
know it to be.  This year’s theme “Public Works Always There” speaks to the essential nature of Public 
Works Services in support of everyday quality of life.  City staff recommends that the City of Edinburg 
join the American Public Works Association in recognizing May 15-21, 2016 as National Public Works 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Presentation of Proclamations Recognizing:

1. May 2016 as Elder Abuse Awareness Month.

2. May 20, 2016 as Lupus Awareness Month Put on Purple Day.

3. May 15-21, 2016 as National Public Works Week.

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
1.  Abuse of the elderly and people with disabilities in domestic and institutional settings is a wide-spread 
problem, affecting hundreds of thousands of people across the country.

2.  The City of Edinburg would like to urge all citizens to support the cause of raising awareness of lupus 
by proclaiming May 20, 2016 as Put on Purple Day.

3.  The American Public Works Association and the City of Edinburg have selected “Community Begins 
Here” The theme for 2016’s National Public Works Week.  The theme represents the classic idea of 
there would be no community without the quality of life public works provides.  There would be no 
community to police and protect, no public to lead or represent.  Public Works allows the world as we 
know it to be.  This year’s theme “Public Works Always There” speaks to the essential nature of Public 
Works Services in support of everyday quality of life.  City staff recommends that the City of Edinburg 
join the American Public Works Association in recognizing May 15-21, 2016 as National Public Works join the American Public Works Association in recognizing May 15-21, 2016 as National Public Works 
Week.

RECOMMENDATION:
There will be no action taken.

REVIEWED BY: PREPARED BY:
Clarice Y. Balderas, 
Administrative Assistant

 
 
 
 

/s/Richard M. Hinojosa
 

/s/Myra L. Ayala Garza
Richard M. Hinojosa
City Manager

 
Myra L. Ayala Garza 
City Secretary

******************************************************************************

join the American Public Works Association in recognizing May 15-21, 2016 as National Public Works 
Week.

RECOMMENDATION:
There will be no action taken.

REVIEWED BY: PREPARED BY:
Clarice Y. Balderas, 
Administrative Assistant

 
 
 
 

/s/Richard M. Hinojosa
 

/s/Myra L. Ayala Garza
Richard M. Hinojosa
City Manager

 
Myra L. Ayala Garza 
City Secretary

******************************************************************************
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******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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ELDER ABUSE PREVENTION MONTH 

MAY 2016 

 

WHEREAS, People who are elderly or have disabilities have contributed to the general welfare 

of the City of Edinburg by helping to preserve customs, convictions, and traditions of many 

people from diverse backgrounds; and, 

 

WHEREAS, These residents are vital and integral members of our society and their wisdom and 

experience have enriched our lives; and, 

 

WHEREAS, Abuse of the elderly and people with disabilities in domestic and institutional 

settings is a wide-spread problem, affecting hundreds of thousands of people across the country; 

and, 

 

WHEREAS, In 2015, there were 78,180 completed cases of elderly and disabled persons abuse 

in Texas, of which 54,552 were confirmed; and, 

 

WHEREAS, Elder abuse is grossly underreported because the elderly who are being abused find 

it very difficult to tell anyone and are usually ashamed and sometimes afraid; and, 

 

WHEREAS, Elder abuse happens to men and women of all income levels, all cultural and 

ethnic groups, whether they are in good health or incapacitated in some way, in poor 

neighborhoods and in suburbia; and, 

 

WHEREAS, Many of the cases investigated by Adult Protective Services in Texas involve self-

neglect and it is our duty as citizens to reach out to people in need. 

 

NOW, THEREFORE, I RICHARD H. GARCIA, MAYOR OF THE CITY OF 

EDINBURG, TEXAS: By the power vested in me by law, do hereby proclaim the month of 

May 2016 as:  
 

ELDER ABUSE PREVENTION MONTH 

 

in the City of Edinburg, Texas and urge all citizens to work together to help reduce abuse and 

neglect of people who are elderly or have disabilities. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the seal of the City of 

Edinburg, Texas a Municipal Corporation, to be affixed on this 17th day of May, 2016. 

 

        CITY OF EDINBURG, TEXAS 

 

By: _________________________ 

               Richard H. Garcia, Mayor 

ATTEST: 

 

By: _______________________________ 

       Myra L. Ayala Garza, City Secretary 
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LUPUS AWARENESS MONTH 

PUT ON PURPLE DAY 

MAY 20, 2016 

 

WHEREAS, An estimated 1.5 million Americans suffer from Lupus, the chronic inflammatory, 

autoimmune disease that can affect various parts of the body, especially the skin, joints, blood and 

kidneys; and, 

 

WHEREAS, Lupus can be difficult to diagnose because its symptoms are similar to those of many 

other illnesses, and major gaps exist in understanding the causes and consequences; and, 

 

WHEREAS, The Lupus Foundation of America, Lone Star Chapter is part of a national force 

devoted to solving the cruel mystery of lupus while providing caring support to those who suffer 

from its brutal impact; and, 

 

WHEREAS, The Chapter rallied the City of Edinburg to wear the color purple and to further unify 

the support for those living with the disease; and, 

 

WHEREAS, Awareness is vital in raising funds for research for those affected by lupus; and it is 

our responsibility as a community to advocate on their behalf and to further encourage educational 

programs so everyone affected by lupus can have an improved quality of life. 

 

NOW, THEREFORE, I RICHARD H. GARCIA, MAYOR OF THE CITY OF EDINBURG, 

TEXAS: By the power vested in me by law, do hereby proclaim May 20, 2016 as  

 

PUT ON PURPLE DAY 

 

in the City of Edinburg and urge all citizens to support the cause of raising awareness of lupus, so 

that we can have a world with NO lupus. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and caused the seal of the City of 

Edinburg, Texas a Municipal Corporation, to be affixed on this 17th day of May, 2016. 

 

        CITY OF EDINBURG, TEXAS 

 

By: _________________________ 

               Richard H. Garcia, Mayor 

ATTEST: 

 

By: _______________________________ 

       Myra L. Ayala Garza, City Secretary 
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NATIONAL PUBLIC WORKS WEEK 

MAY 15 - 21, 2016 

 

WHEREAS, Public Works services and infrastructure, facilities and services are a vital 

importance to the health, safety and well-being of the residents of Texas and the City of Edinburg; 

and, 

 

WHEREAS, The support of an understanding and informed citizenry is vital to the efficient 

operation of public works systems and programs such as water, sewers, streets & drainage, public 

buildings, and solid waste collection; and, 

 

WHEREAS, The health, safety and comfort of this community greatly depend on these facilities 

and services; and, 

 

WHEREAS, The quality and effectiveness of these facilities, as well as their planning, design, 

and construction, are vitally dependent upon the efforts and skills of the men and women in the 

Departments of Public Works, Utilities, Solid Waste, and Parks & Recreation Departments; and, 

 

WHEREAS, The efficiency of the qualified and dedicated personnel who staff these departments 

is materially influenced by the people’s attitude and understanding on the importance of the work 

they perform; and, 

 

WHEREAS, The American Public Works Association and the City of Edinburg have selected 

“Public Works Always There” the theme for 2016’s National Public Works Week.  The theme 

showcases the pervasiveness of public works. Communities depend on public works, and the men 

and women of the profession are always there and always ready. Public Works allows the world 

as we know it to be.  This year’s theme “Public Works Always There” speaks to the essential 

nature of Public Works Services in support of everyday quality of life.  

 

NOW, THEREFORE, I, RICHARD H. GARCIA, MAYOR OF THE CITY OF 

EDINBURG, TEXAS: By the power of authority vested in me by law, do hereby proclaim the 

week of May 15 - 21, 2016 as 

 

“NATIONAL PUBLIC WORKS WEEK” 

 
 

in the City of Edinburg, and I call upon all citizens and civic organizations to acquaint themselves 

with the issues involved in providing the services rendered by City of Edinburg and to recognize 

the contributions made by each of the departments mentioned herein, and the impact of their efforts 

to our daily health, safety, comfort, and quality of life. 

 

IN WITNESS WHEREOF, I have hereunto set my hand and seal of the City of Edinburg, Texas, 

a Municipal Corporation, to be affixed on this the 17th  day of May, 2016. 

 

        CITY OF EDINBURG, TEXAS 

 

         By: ________________________ 

                      Richard H. Garcia, Mayor 

ATTEST: 

 

By:  ________________________________ 

        Myra L. Ayala-Garza, City Secretary 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Hold Public Hearing and Consider Approval of the Proposed Community Development Block Grant 
42nd One-Year Action Plan and Proposed Use of Funds for the Period Beginning October 1, 2016 
Through September 30, 2017, as Recommended by the Community Development Council. [Marissa 
Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
In accordance with federal regulations governing citizen participation, the Community Development 
Council held a public hearing and committee meeting on March 31, 2016 to solicit input on the City
community development needs.  Staff met with the Community Development Council on April 21, 2016 
to discuss and approve the recommendations for FY 2016-2017 CDBG proposed funding.  After 
thorough review and discussion, the Community Development Council identified several activities for 
recommendation to City Council.  All activities selected for funding have been found to be eligible by 
staff under the appropriate federal regulations pending final approval from the U.S. Department of 
Housing and Urban Development (HUD).  The purpose of this public hearing is to solicit input on the 
activities that have been recommended for funding.  A thirty (30) day comment period will commence on 
May 25, 2016.

All funding requests are required by HUD to submit applications in accordance with the Citizens 
Participation Plan process.  Therefore, funding requests/applications not submitted by the application 
deadline cannot be considered for funding.

 The One-Year Action Plan proposed budget is comprised of $897,162 of entitlement funding for FY 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Hold Public Hearing and Consider Approval of the Proposed Community Development Block Grant 
42nd One-Year Action Plan and Proposed Use of Funds for the Period Beginning October 1, 2016 
Through September 30, 2017, as Recommended by the Community Development Council. [Marissa 
Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
In accordance with federal regulations governing citizen participation, the Community Development 
Council held a public hearing and committee meeting on March 31, 2016 to solicit input on the City’s 
community development needs.  Staff met with the Community Development Council on April 21, 2016 
to discuss and approve the recommendations for FY 2016-2017 CDBG proposed funding.  After 
thorough review and discussion, the Community Development Council identified several activities for 
recommendation to City Council.  All activities selected for funding have been found to be eligible by 
staff under the appropriate federal regulations pending final approval from the U.S. Department of 
Housing and Urban Development (HUD).  The purpose of this public hearing is to solicit input on the 
activities that have been recommended for funding.  A thirty (30) day comment period will commence on 
May 25, 2016.

All funding requests are required by HUD to submit applications in accordance with the Citizens 
Participation Plan process.  Therefore, funding requests/applications not submitted by the application 
deadline cannot be considered for funding.

 The One-Year Action Plan proposed budget is comprised of $897,162 of entitlement funding for FY  The One-Year Action Plan proposed budget is comprised of $897,162 of entitlement funding for FY 
2016 and $118,000 in program income including $46,000 from prior year carryover funds. The program 
income is generated by the Housing Assistance Program through low-interest loans of 3% given to 
qualified applicants depending on the income levels. The total budget is $1,061,162.

RECOMMENDATION:

Approve Adoption of the Proposed Community Development Block Grant 42nd One-Year Action Plan 
and Proposed Use of Funds for the Period Beginning October 1, 2016 Through September 30, 2017, 
as Recommended by the Community Development Council.

 The One-Year Action Plan proposed budget is comprised of $897,162 of entitlement funding for FY 
2016 and $118,000 in program income including $46,000 from prior year carryover funds. The program 
income is generated by the Housing Assistance Program through low-interest loans of 3% given to 
qualified applicants depending on the income levels. The total budget is $1,061,162.

RECOMMENDATION:

Approve Adoption of the Proposed Community Development Block Grant 42nd One-Year Action Plan 
and Proposed Use of Funds for the Period Beginning October 1, 2016 Through September 30, 2017, 
as Recommended by the Community Development Council.
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REVIEWED BY: PREPARED BY:
 

 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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PROPOSED FUNDING ALLOCATIONS 
2016· 2017 COBG PROGRAM YEAR 

42ND YEAR CDBG PROPOSED ALLOCATION: $897,162 
PRIOR YEAR CARRYOVER ENTITLEMENT FUNDS (YEAR 41): $46,000 

PROGRAM INCOME (YEAR 42 PROJECTION): 118,000 
TOTAL REVENUES ANTICIPATED: --~$""!""1 ,~06~1~, 1~6~2 

.l!l 
<:: CDC CI> 

DEPARTMENT E FUNDING RECOMMENDATION E 
IPROJECT PROJECT DESCRIPTION 

0 
u REQUEST ON APRIL 21, 2016 

CITY DEPARTMENTS 

Community Development CDBG Administration - Provide oversight, $203,032.00 $203,032.00 
monitoring and administration functions of CDBG 
funded projects. 

Housing Assistance· Housing Rehabilitation-Provide funding to $480,000.00 $300,000.00 
Housing Rehabilitation and continue owner-occupied housing rehabilitation 
Reconstruction Program/ services for 6 families. * 

* Includes Program Income 

Administration Administration - Costs associated with the $67,500.00 $71,500.00 
administration implementation and oversight of 
the Housing Assistance Program. 

Section 108 Loan Loan repayment of the City's Section 108 Loan $246,984.00 $246,984.00 
Repayment for the City's wastewater treatment plant 

expansion. 

Public Works Department· The street improvement project consists of a 32 $221,764.85 $198,036.00 
Hilda Subdivision Phase II· feet back to back street section with 2" asphalt 
Street Improvements hot mix, 8" flexible base, 6" subgrade, and 18" 

concrete curb and gutter, 5' foot sidewalks with 
ADA ramps, and materials testing. The project is 
designed to enhance public safety by providing 
safe roadways and adequate storm drainage to 
prevent area flooding. 

Faysville Subdivision Street Funding is for the installation of twenty (20) $15,610.39 $15,610.00 
Lights MVEC Street Lights along the City's current 

Right-of-Way. 

TOTAL DEPARTMENTAL REQUESTS $1 ,234,891 .24 $1,035,162.00 

PUBLIC SERVICE AGENCIES 

Amigos Del Valle, Inc. Will provide free home delivered meals to $7,000.00 $7,000.00 
homebound seniors to continue living a healthy, 
productive independent , and self-sufficient lives. 

CASA of Hidalgo County, Provide abused and neglected children with $5,000.00 $5,000.00 
Inc. support and assistance to secure placements 

that are safe, permanent and stable. Funding 
requests will pay for salaries/fringe benefits for 
Case Supervisor, Case Manager 1 and Case 
and Manager 2. 
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Children's Advocacy Center Provide a coordinated one-stop shop team $15,000,00 $10,000,00 
of Hidalgo County- investigation, video/audio taped child forensic 
Edinburg Kids Project interviews, sexual assault examinations, 

debriefing/crisis assessment & intervention, long 
term individual & family counseling, mental 
health support groups, case review by the Multi-
disciplinary team, case management and follow-
up to reduce the emotional trauma on child 
victims of violent crimes, Funding will pay for 
salary/fringe benefits for 4 family advocates, 3 
forensic interviewers, and 5 Counselors/MH 
Liaison (voucher system), 

The Salvation Army Funding request is to provide rental assistance $4,000,00 $4,000,00 
to low-moderate income persons to prevent 
homelessness, 

TOTAL PUBLIC SERVICE REQUESTS $31,000,00 $26,000,00 

TOTAL REQUESTS $1,265,891.24 $1,061,162,00 

SECONDARY PROJECTS 
.l!l 
<:: 
<I> 

DEPARTMENTAL/PUBLIC E 
E 

SERVICE AGENCY 0 
PROJECT DESCRIPTION u FUNDING REQUEST 

Bar 2 Subdivision-Phase 3 Funding is for the installation of sixteen (16) $162,368,00 
Solar Lighting solar powered street lights along the City's 

current Right-of-Way, 

Bar 5 Subdivision-Phase 4 Funding is for the installation of twenty-six (26) $263,848,00 
Solar Lighting solar powered street lights along the City's 

current Right-of-Way, 

TOTAL AMOUNT $426,216,00 

* NOTE: In an effort to effectuate the timely and proper expenditure of funds, the City may adopt a number of secondary projects as 

part of the One-Year Action Plan. A secondary project shall be initiated in the event that a primary project meets unforeseen 

obstacles to timely implementation and expenditure of appropriated funds. Funding may also be reprogrammed from the primary 

project and redirected to the selected secondary project for initiation of the activity. 
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FY 2016-2017 - EXECUTIVE SUMMAY 

CDBG DEPARTMENTAL AND PUBLIC SERVICE 
AGENCIES REQUEST FOR FUNDING 

APPLICATIONS SUBMITTED FOR 
CONSIDERATION 
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Faysville Subdivision Street Lights 

Lull Subdivision Phase I· 
Drainage Improvements 
(Engineering Design was funded FY 
2015) 

Lull Subdivision Phase 11-
Street Improvements Section A· 
Flores Street 

ineering Design was funded FY 
5) 

(Engineering Design was funded FY 
2015) 

Lull Subdivision Phase 11-
Street Improvements·Section C • 
Tagle Street 
(Engineering Design was funded FY 
2015) 

Bar 2 Subdivision· Phase 3 
Solar Lighting 

Bar 5 Subdivision· Phase 4 
Solar Lighting 

EXECUTIVE SUMMARY 
2016· 2017 CDBG PROGRAM YEAR 

DEPARTMENTAL REQUESTS 

The street improvement project consists of a 32 feet back 
back street section with 2" asphalt hot mix, 8" flexible base, 
6" subgrade, and 18" concrete curb and gutter, 5' 

ks with ADA ramps, and materials testing. 
project is designed to enhance public safety by providing 
safe roadways and adequate storm drainage to prevent 
flooding. 

Funding is for the installation of twenty (20) MVEC 
Lights along the City's current Right-of-Way. 

The project consist of a proposed 18" thru 48" ADS pipe 
drain lines with required Type CC inlets and headwall 
allow drainage on to a new ditch to include 
(construction management) and materials testing. 

The project consist of a 32 feet back to back street section 
with 2" asphalt hot mix, 8" flexiable base, 6" subgrade, 
18" concrete curb and gutter, 5' foot sidewalks with 
ramps, engineering (construction management) 
materials testing. 

project consist of a 32 feet back to back street 
2" asphalt hot mix, 8" flexiable base, 6" subgrade, and 

18" concrete curb and gutter, 5' foot sidewalks with 
engineering (construction management) and 

materials testing. 

The project consist of a 32 feet back to back street sections 
with 2" asphalt hot mix, 8" flexiable base, 6" subgrade, and 
18" concrete curb and gutter, 5' foot sidewalks with 
ramps, engineering (construction management) 
materials testing. 

Funding is for the installation of sixteen (16) solar powered 
street lights along the City's current Right-of-Way. 

Funding is for the installation of twenty-six (26) solar 
powered street lights along the City's current Right-of-Way. 

Provide funding to continue owner-occupied housing 
rehabilitation services for eight (8) families ($480,000) as 

as administrative support for project implementation 
($67,500). 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

TOTAL DEPARTMENTAL rU::I..I'UI::;) 

$221,764.85 

$15,610.39 

$356,787.93 

$726,709.34 

$968,945.79 

$726,709.34 

$162,368.00 

$263,848.00 

$547,500.00 
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Amigos Del Valle, Inc. 

CASA of Hidalgo County, Inc. 

Children's Advocacy Center of 
Hidalgo County-
Edinburg Kids Project 

Food Bank of the Rio Grande Valley, 
Inc. Emergency Food Relief -
Edinburg 

The Salvation Army 

EXECUTIVE SUMMARY 
2016· 2017 CDBG PROGRAM YEAR 

PUBLIC SERVICE AGENCIES 

Will provide free home delivered meals to homebound 
seniors to continue living a healthy, productive independent, 
and self-sufficient lives. 
Provide abused and neglected children with support and 
assistance to secure placements that are safe, nl!>rI'Yl<ln'I!>nrl 

and stable. Funding requests will pay for salaries/frin 
benefits for Case Supervisor, Case Manager 1 and 
and Man 2. 
Provide a coordinated one-stop shop team investigation 
video/audio taped child forensic interviews, sexual assau 
examinations, debriefing/crisis assessment & intervention, 
long term individual & family counseling, mental health 

groups, case review by the Multi-disciplinary team, 
management and follow-up to reduce the 

on child victims of violent crimes. Funding will 
for salary/fringe benefits for 4 family advocates, 3 mrA,n",r, 

interviewers, and 5 Counselors/MH Liaison 
system). 

The program feeds individuals living at or below poverty 
level experiencing emergency or chronic food insecurity. 
Funding is to provide food assistance to these individuals 
through the Emergency Food Relief-Edinburg program. 

Funding request is to provide rental assistance to 
moderate income persons to prevent homelessness. 

Women Together/Mujeres Unidas - Provide shelter and support services to women, children, 
Men Against Violence Batterer and men who are victims of domestic violence and 
Intervention and Prevention Program assault. Funding request will pay for the sal",n/IiF.in",o' 

benefits of Group Facilitators and program supplies. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

TOTAL PUBLIC SERVICE REQU 

$7,000.00 

$5,000.00 

$15,000.00 

$25,000.00 

$4,000.00 

$10,000.00 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, 
Administration, Chapter 30, Administrative Code, Classification and Compensation Plan, Section 
30.071 Classified Grades (Non-Civil Service) to Add the Automation Network Administrator Position 
and Section 30.072 Unclassified Grades (Non-Civil Service) to Remove the Automation Network 
Administrator Position. [Christina Flores, Director of Human Resources/Civil Service Director]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The purpose of this Ordinance is to add the “Automation Network Administrator” position to Grade 210 
(Non-Exempt) and remove it from Grade 112 (Exempt). 

Human Resources recently conducted an internal evaluation of IT-related positions in the City. In that 
regard this position was changed from Exempt to Non-Exempt. 

RECOMMENDATION:
Approve Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, 
Administration, Chapter 30, Administrative Code, Classification and Compensation Plan, Section 
30.071 Classified Grades (Non-Civil Service) to Add the Automation Network Administrator Position 
and Section 30.072 Unclassified Grades (Non-Civil Service) to Remove the Automation Network 
Administrator Position. [Christina Flores, Director of Human Resources/Civil Service Director]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The purpose of this Ordinance is to add the “Automation Network Administrator” position to Grade 210 
(Non-Exempt) and remove it from Grade 112 (Exempt). 

Human Resources recently conducted an internal evaluation of IT-related positions in the City. In that 
regard this position was changed from Exempt to Non-Exempt. 

RECOMMENDATION:
Approve Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, Approve Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, 
Administration, Chapter 30, Administrative Code, Classification and Compensation Plan, Section 
30.071 Classified Grades (Non-Civil Service) to Add the Automation Network Administrator Position 
and Section 30.072 Unclassified Grades (Non-Civil Service) to Remove the Automation Network 
Administrator Position.

REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/S/Christina Flores
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Â 

******************************************************************************

Approve Ordinance Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, 
Administration, Chapter 30, Administrative Code, Classification and Compensation Plan, Section 
30.071 Classified Grades (Non-Civil Service) to Add the Automation Network Administrator Position 
and Section 30.072 Unclassified Grades (Non-Civil Service) to Remove the Automation Network 
Administrator Position.

REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/S/Christina Flores
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Â 

******************************************************************************
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RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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ORDINANCE NO. __________ 

 

AN ORDINANCE AMENDING THE CODE OF ORDINANCES OF THE CITY OF 

EDINBURG, TEXAS AT TITLE III, ADMINISTRATION, CHAPTER 30, 

ADMINISTRATIVE CODE SECTION 30.071 CLASSIFIED GRADE (NON-CIVIL 

SERVICE) NON-EXEMPT EMPLOYEES CLASSIFICATION AND COMPENSATION 

PLAN TO ADD THE AUTOMATION NETWORK ADMINISTRATOR POSITION AND 

SECTION 30.072 UNCLASSIFIED GRADE (NON-CIVIL SERVICE) EXEMPT 

EMPLOYEES CLASSIFICATION AND COMPENSATION PLAN TO REMOVE THE 

AUTOMATION NETWORK ADMINISTRATOR POSITION IN ACCORDANCE WITH 

SECTION 30.030(C) AND SECTION 30.031(A) AND (G); PROVIDING FOR WAIVER 

OF THE THREE SEPARATE READINGS; PROVIDING A REPEALER CLAUSE OF 

ALL ORDINANCES IN CONFLICT HEREWITH; PROVIDING A SAVINGS CLAUSE; 

PROVIDING FOR ITS CODIFICATION IN THE CODE OF ORDINANCES OF THE 

CITY; PROVIDING THAT THIS ORDINANCE SHALL BECOME EFFECTIVE 

IMMEDIATELY UPON ITS PASSAGE; AND, ORDAINING OTHER MATTERS 

PERTAINING TO THIS SUBJECT MATTER THEREOF. 

 

WHEREAS,  in order to continue providing a comprehensive and systematic plan of 

administrative organization for the City, as promulgated by the City Charter, the City Council deems it 

appropriate and necessary to amend CHAPTER 30 ADMINISTRATIVE CODE, of the City of Edinburg, 

Texas. 

 

NOW, THEREFORE, BE IT ORDAINED BY CITY COUNCIL OF THE CITY OF 

EDINBURG, THAT: 

 

SECTION I .       THE CODE OF ORDINANCES OF THE CITY OF EDINBURG, TEXAS AT 

TITLE  III,  ADMINISTRATION,   CHAPTER  30, ADMINISTRATIVE   CODE,  

C L A S S I F I C A T I O N  A N D  C O M P E N S A T I O N  P L A N  §30.071 C LASSIFIED 

GRADES (NON-CIVIL SERVICE),  is hereby amended and shall read as follows:  

 

  §30.071  CLASSIFIED GRADES (NON-CIVIL SERVICE). 

 

CLASSIFICATION & COMPENSATION PLAN 

FISCAL YEAR 2015-2016 

Effective:  05-17-2016 

NON-EXEMPT 
GRADE Minimum Midpoint Maximum Job Title 

          

200 $20,011.4271 $25,014.2813 $30,017.1458 Library Aide 

  $9.6209 $12.0261 $14.4313 School Crossing Guard 
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201 $21,012.0000 $26,265.0000 $31,518.0000 Accounts Receivable Clerk 

  $10.1019 $12.6274 $15.1529 Airport Assistant 

        Cashier Clerk 

        Custodian 

        Deputy Court Clerk 

        Cart and Range Attendant 

        Garage Attendant 

        Grounds Technician 

        Groundskeeper 

        Library Assistant 

        Office Specialist 

        Parking Meter Attendant 

        Program Coordinator 1 

        Purchasing Aide 

        Sales Clerk 

        Sanitation Worker 

        Street Maintenance Technician 

          

          

202 $22,062.6000 $27,578.2500 $33,093.9000 Environmental Educator 

  $10.6070 $13.2588 $15.9105 Light Equipment Operator 

        Maintenance Operator 

        Municipal Court Clerk 

        Park Ranger 

        Program Coordinator 2 

        Senior Library Assistant 

        Sports Volunteer Coordinator 

          

          

203 $23,165.7300 $28,957.1625 $34,748.5950 Accounts Payable Clerk 

  $11.1374 $13.9217 $16.7061 Inventory Specialist 

        Media and Graphics Designer 

        Meter Reader 

        Multimedia Specialist 

        Operations Technician 

        Water Maintenance Technician 

        Wastewater Maintenance Technician 

          

          

204 $24,324.0165 $30,405.0232 $36,486.0299 Administrative Specialist 

  $11.6942 $14.6178 $17.5414 Assistant Animal Control Warden 

        Construction Inspector 
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        Emergency Response Operator 

        Golf Shop Coordinator 

        Grounds Crew Leader 

        Human Resources Specialist 

        Inter Library Loan Specialist 

        Irrigation Specialist 

        Landfill Attendant 

        Landfill Technician 

        Lift Station Operator 

        Medium Equipment Operator 

        Payroll Specialist 

        Procurement Card Coordinator 

        Records Processing Specialist 

        Risk Specialist 

        Traffic Signal Technician 

        Welder 

          

          

205 $25,540.2199 $31,925.2723 $38,310.3247 Assistant Golf Professional 

  $12.2790 $15.3487 $18.4184 Community Service Officer 

        Crew Leader 

        Deputy Registrar 

        Engineering/Graphics Technician 1 

        Heavy Equipment Operator 

        Inspector 1 

        Line Service Technician 

        Meter Reader Crew Leader 

        Production Specialist 

        Wastewater Crew Leader 

        Water Crew Leader 

          

          

206 $26,817.2242 $33,521.5354 $40,225.8466 Dispatcher 

  $12.8929 $16.1161 $19.3393 Engineering/Graphics Technician 2 

        Fleet Specialist 

        Irrigation Technician 

        Journeyman Electrician 1 

        Mechanic 

        Water Plant Operator 

        Wastewater Plant Operator 
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207 $28,158.0885 $35,197.6132 $42,237.1379 Animal Control Warden 

  $13.5375 $16.9219 $20.3063 Computer/Network Technician 

        Health Inspector 

        Heavy Equipment Crew Chief 

        Housing Coordinator 

        Human Resources Generalist 

        Juvenile Case Manager 

        Telecommunication Specialist 

        Video Journalist 

        Water Specialist 

        Wastewater Specialist 

      
 

  

          

208 $29,565.9955 $36,957.4918 $44,348.9881 Administrative Assistant 

  $14.2144 $17.7680 $21.3216 
Assistant Fleet Maintenance 
Manager 

        Building Plans Examiner 

        Journeyman Electrician 2 

        Senior Court Clerk 

        Traffic Safety Crew Chief 

        Water Plant Chief Operator 

        Wastewater Plant Chief Operator 

          

          

209 $31,044.2927 $38,805.3633 $46,566.4442   

  $14.9251 $18.6564 $22.3877   

          

210 $32,596.5130 $40,745.6361 $48,894.7592 Legal Assistant 

  $15.6714 $19.5892 $23.5071 Systems Administrator 

        Automation Network Administrator 

          

          

211 $34,226.3335 $42,782.9143 $51,339.5054 Deputy Municipal Court Marshal 

  $16.4550 $20.5687 $24.6825   

          

212 $35,937.6476 $44,922.0595 $53,906.4817 Municipal Court Marshal 

  $17.2777 $21.5971 $25.9166   

 

 

SECTION I I .       THE CODE OF ORDINANCES OF THE CITY OF EDINBURG, TEXAS AT 

TITLE  III,  ADMINISTRATION,   CHAPTER  30, ADMINISTRATIVE   CODE,  

C L A S S I F I C A T I O N  A N D  C O M P E N S A T I O N  P L A N  §30.072 UNC LASSIFIED 

GRADES (NON-CIVIL SERVICE),  is hereby amended and shall read as follows:  
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§30.072  U N CLASSIFIED GRADES (NON-CIVIL SERVICE). 

 
CLASSIFICATION & COMPENSATION PLAN 

FISCAL YEAR 2015-2016 

Effective:  05-17-2016 

 

EXEMPT 
GRADE Minimum Midpoint Maximum Job Title 

          

105 $27,673.8546 $34,592.3131 $41,510.7819 Parks Supervisor 

  $13.3047 $16.6309 $19.9571   

  $1,064.3790 $1,330.4736 $1,596.5685   

          

106 $29,334.2867 $36,667.8558 $44,001.4249 Art Events Coordinator 

  $14.1030 $17.6288 $21.1545 Right-of-Way Supervisor 

  $1,128.2418 $1,410.3021 $1,692.3625 Warrant Clerk Supervisor 

          

          

107 $31,094.3404 $38,867.9255 $46,641.5106 Assistant Streets Superintendent 

  $14.9492 $18.6865 $22.4238 Data Processing Supervisor 

  $1,195.9362 $1,494.9202 $1,793.9043   

          

108 $32,960.0000 $41,200.0000 $49,440.0000 Assistant Building Maintenance Superintendent 

  $15.8462 $19.8077 $23.7692 Assistant Court Administrator 

  $1,267.6923 $1,584.6154 $1,901.5385 Assistant Golf Superintendent 

        Cataloging Supervisor 

        Children's Supervisor 

        Circulation Supervisor 

        Chief Dispatcher 

        Environmental Education Coordinator 

        Greens Foreman 

        Permitting Supervisor 

        Reference Supervisor 

        World Birding Center Interpreter 

          

          

109 $34,937.6000 $43,672.0000 $52,406.4000 Accounts Manager 

  $16.7969 $20.9962 $25.1954 Assistant Utility Billing Supervisor 

  $1,343.7538 $1,679.6923 $2,015.6308 City Forester 

        Executive Assistant to the City Manager 

        Grants Accountant 
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        Lift Station Supervisor 

        Meter Reader Supervisor 

        Recycling Coordinator 

        Wastewater Maintenance Supervisor 

        Water Maintenance Supervisor 

          

          

110 $37,033.8560 $46,292.3200 $55,550.7840 Assistant Systems Superintendent 

  $17.8047 $22.2559 $26.7071 Assistant Water Plant Superintendent 

  $1,424.3791 $1,780.4738 $2,136.5686   

        Golf Course Manager 

        Golf Superintendent 

        Public Information Specialist 

        Purchasing Agent 

        Recreation Supervisor 

          

111 $39,255.8853 $49,069.8592 $58,883.8331 Accountant 

  $18.8730 $23.5913 $28.3095 Aquatics Supervisor 

  $1,509.8417 $1,887.3023 $2,264.7628 Building Maintenance Superintendent 

        Engineering Assistant 

        Fleet Maintenance Manager 

        Human Resources Coordinator 

        Librarian 

        Parks Superintendent 

        Risk Management Coordinator 

        Right-of-Way Superintendent 

        Subdivision Coordinator 

        Traffic Manager 

        Urban Planner 

        Utility Billing Supervisor 

        Waste Operations Supervisor 

          

          

112 $41,611.2378 $52,014.0524 $62,416.8567 Airport Manager 

  $20.0054 $25.0068 $30.0081 Parks Operations Manager 

  $1,600.4322 $2,000.5405 $2,400.6483 Recreation Manager 

        Reporter/Producer 

        Streets Manager 

        Systems Superintendent 

        Water Plant Superintendent 

        Wastewater Plant Superintendent 
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113 $44,107.9166 $55,134.8906 $66,161.8749 Assistant Director of Finance 

  $21.2057 $26.5072 $31.8086 Assistant Director of Library 

  $1,696.4583 $2,120.5727 $2,544.6875 Assistant Director of Public Works 

        Building Official 

        Waste Operations Superintendent 

        World Birding Center Manager 

          

114 $46,754.3883 $58,442.9828 $70,131.5876 Court Administrator 

  $22.4781 $28.0976 $33.7171   

  $1,798.2457 $2,247.8070 $2,697.3688   

 

 

SECTION III.  WAIVER CLAUSE 

The requirement of three separate readings of this Ordinance is hereby dispensed with by a vote of not less than 

a majority of all the members of the City Council. 

 

 SECTION IV.  REPEALER CLAUSE 

This Ordinance shall be cumulative of all other ordinances dealing with the same subject and any provision of 

any Ordinance in direct conflict with any provision of this Ordinance is hereby repealed and the provisions of 

this Ordinance shall supersede any provisions in conflict herewith; all provisions of any other Ordinance not in 

conflict herewith shall remain in full force and effect. 

 

 SECTION V.  SAVINGS CLAUSE 

If any section, part, or provision of this Ordinance is declared unconstitutional or invalid, by a court of 

competent jurisdiction, then, in that event, it is expressly provided, and it is the intention of the City Council in 

passing this Ordinance that its parts shall be severable and all other parts of this Ordinance shall not be affected 

thereby and they shall remain in full force and effect. 

  

SECTION VI.  CODIFICATION CLAUSE 

The provisions of Section I & II of this Ordinance are to be published in the location indicated in the Code of 

Ordinances of the City of Edinburg, Texas, as soon as possible. 

 

 SECTION VII.  PUBLICATION AND EFFECTIVE DATE 

This Ordinance shall take effect May 17, 2016 and shall be published according to law. 

 

READ, CONSIDERED, PASSED AND APPROVED at a regular meeting of the City Council of the 

City of Edinburg, Texas, at which a quorum was present, which was held in accordance with VTCA, 

Government Code, Section 551.041 on the 17th day of May, 2016. 

 

 

 

CITY OF EDINBURG 

 

 

Page 709



 

 

       BY:        

               Richard H. Garcia, Mayor 

ATTEST: 

 

 

BY:         

        Myra L. Ayala Garza, City Secretary 

 

 

APPROVED AS TO FORM: 

PALACIOS, GARZA, & THOMPSON, P.C. 

 

 

BY:         

         City Attorney 
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 AGENDA ITEM AND RECOMMENDATION SUMMARY 
CITY COUNCIL REGULAR MEETING 

MAY 17, 2016 
 

Consider Reviewing and Approving Ordinance Amending the Budget for the 2015-2016 Fiscal 

Year by Providing Additional Appropriations to the General Fund, Municipal Court Restricted 

Fund, and the Boys & Girls Club Fund.  [Ascencion Alonzo, Director of Finance] 

****************************************************************************** 

STAFF COMMENTS AND RECOMMENDATION: 

 

GENERAL FUND  

 

This ordinance amends the 2015-2016 Budget Ordinance by providing $65,043 in additional 

revenues and $364,666 in additional appropriations to the General Fund.  The additional 

appropriations will be funded as follows:  $299,623 from Unreserved Fund Balance and $65,043 

from Parkland Dedication. 

 

   ADDITIONAL  

 APPROPRIATIONS  

FUNDING SOURCE   

       Parkland Dedication $  65,043  

       Unreserved Fund Balance 299,623  

        Total    $364,666  

 

 

MUNICIPAL COURT RESTRICTED FUND 

 

This ordinance provides $18,421 in additional appropriations to the Municipal Court Restricted 

Fund.  The additional appropriations will be funded as follows:  $18,421 from Unreserved Fund 

Balance. 

 

   ADDITIONAL  

 APPROPRIATIONS  

FUNDING SOURCE   

       Unreserved Fund Balance $  18,421  

 Total   $  18,421  

   

APPROPRIATIONS   

       Municipal Court     $  18,421  

 Total   $  18,421  
 

 

APPROPRIATIONS   

       Parks & ROW $  65,043  

       Non-Departmental 299,623  

 Total    $364,666  
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BOYS & GIRLS CLUB FUND 

 

This ordinance provides $7,876 in additional appropriations to the Boys & Girls Club Fund.  The 

additional appropriations will be funded as follows:  $7,876 from Unreserved Fund Balance. 

 

   ADDITIONAL  

 APPROPRIATIONS  

FUNDING SOURCE   

       Unreserved Fund Balance $    7,876  

 Total   $    7,876  

   

APPROPRIATIONS   

       Boys & Girls Club     $    7,876  

 Total   $    7,876  

 

 

NOTE: REFER TO DETAIL 

 
 GENERAL   

 FUND   

Fund Balance 09/30/2015 $16,062,209   

Add –Add’l Revenue-02/02/16 505,634   

Add –Add’l Revenue-05/17/16 65,043   

Less-Add’l Appropriations-Carry-Overs (542,655)   

Less-Add’l Appropriations-02/02/16 (844,490)   

Less-Add’l Appropriations-05/17/16   (364,666)   

    Estimated Unreserved Fund Balance $14,881,075   

 
City Staff has closely examined the additional appropriations and their effect on Fund Balance 

and concluded that sufficient funds are available.  Fund Balance for General Fund is estimated to 

be 29.19% of the 2015-2016 budgeted expenditures and is projected to be higher at year end due 

to current and anticipated increase in revenues for this Fiscal Year.   

 

This Ordinance amends the 2015-2016 Budget Ordinance by appropriating for all revenues and 

expenditures incurred and committed to date.  Approval of additional revenues or expenditures 

will require an appropriation at the same City Council Meeting wherein agenda item is approved.     

 

 

 

 

 

 

RECOMMENDATION: 

Approve Ordinance Amending the Budget for the 2015-2016 Fiscal Year by Providing 

Additional Appropriations to the General Fund, Municipal Court Restricted Fund, and the Boys 

& Girls Club Fund. 
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REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

/s/Ascencion Alonzo
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ascencion Alonzo 
Director of Finance

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

/s/Ascencion Alonzo
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ascencion Alonzo 
Director of Finance

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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 ORDINANCE NO.            

 

AN ORDINANCE AMENDING THE BUDGET ORDINANCE FOR THE 

2015-2016 FISCAL YEAR BY APPROPRIATING TO THE GENERAL 

FUND ADDITIONAL APPROPRIATIONS IN THE AMOUNT OF 

$364,666 FOR ADDITIONAL EXPENDITURES FROM FUND 

BALANCE; TO THE MUNICIPAL COURT RESTRICTED FUND 

ADDITIONAL APPROPRIATIONS IN THE AMOUNT OF $18,421 FROM 

FUND BALANCE; AND TO THE BOYS & GIRLS CLUB FUND 

ADDITIONAL APPROPRIATIONS IN THE AMOUNT OF $7,876.  

CONTAINING A REPEALER CLAUSE; CONTAINING A 

SEVERABILITY CLAUSE; PROVIDING A WAIVER OF (3) SEPARATE 

READINGS; AND PROVIDING FOR PUBLICATION AND EFFECTIVE 

DATE. 

 
 BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF EDINBURG, TEXAS, 

THAT: 
 

   SECTION I. The GENERAL FUND Budget estimated revenues and appropriations of the City 

of Edinburg for the Fiscal Year 2015-2016 is hereby amended in the sum of SIXTY-FIVE THOUSAND 

FORTY-THREE AND NO/100 DOLLARS ($65,043.00) in estimated revenues and THREE HUNDRED 

SIXTY-FOUR THOUSAND SIX HUNDRED SIXTY-SIX AND NO/100 DOLLARS ($364,666.00) in 

appropriations from fund balance for payment of operating expenditures and capital outlay. 

 

  Estimated revenues to be derived from Parkland Dedication Projects, of SIXTY-FIVE THOUSAND 

FORTY-THREE AND NO/100 DOLLARS ($65,043.00). 

 

The appropriations to be appropriated are as follows: 
 

 SIXTY-FIVE THOUSAND FORTY-THREE AND NO/100 DOLLARS ($65,043.00) for the 

PARKS & ROW Department; and TWO HUNDRED NINETY-NINE THOUSAND SIX HUNDRED 

TWENTY-THREE AND NO/100 DOLLARS ($299,623.00) for the NON-DEPARTMENTAL 

Department. 

 

 SECTION II.  The MUNICIPAL COURT RESTRICTED FUND Budget of the City of Edinburg 

for the Fiscal Year 2015-2016 is hereby amended in the sum of EIGHTEEN THOUSAND FOUR 

HUNDRED TWENTY-ONE AND NO/100 DOLLARS ($18,421.00) in appropriations for payment of 

operating expenses and capital outlay from Fund Balance. 

 

SECTION III.  The BOYS & GIRLS CLUB FUND Budget of the City of Edinburg for the Fiscal 

Year 2015-2016 is hereby amended in the sum of SEVEN THOUSAND EIGHT HUNDRED SEVENTY-

SIX AND NO/100 DOLLARS ($7,876.00) in appropriations for payment of operating expenses and capital 

outlay from Fund Balance. 

 

SECTION IV.  The Director of Finance is hereby instructed to amend the appropriate line items in 

the budget for Fiscal Year 2015-2016 to take into consideration the expenditures appropriated hereby. 

 

 SECTION V.  REPEALER CLAUSE.  This Ordinance shall be cumulative of all other ordinances 

dealing with the same subject any provision of any ordinance in direct conflict with any provision of the 

ordinance is hereby repealed, and the provisions of this Ordinance shall supersede any provisions in conflict 

herewith; all provisions of any other ordinance not in conflict herewith shall remain in full force and effect.  
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 SECTION VI.  SEVERABILITY CLAUSE.  If any section, part, or provision of this Ordinance is 

declared unconstitutional or invalid, by a court of competent jurisdiction, then, in that event, it is expressly 

provided, and it is the intention of the City Council in passing the ordinance that its parts shall be severable, 

and all other parts of this Ordinance shall not be affected thereby and they shall remain in full force and 

effect. 

 

 SECTION VII.  WAIVER CLAUSE.  The requirement of three separate readings of this Ordinance 

is hereby dispensed with by a vote of not less than a majority of all members of the City Council. 

 

 SECTION VIII.  PUBLICATION AND EFFECTIVE DATE.  This Ordinance shall take effect 

immediately upon its passage and publication according to law. 

 

 READ, CONSIDERED, PASSED AND APPROVED at a regular meeting of the City Council of 

the City of Edinburg, Texas, at which a quorum was present and which was held in accordance with 

V.T.C.A., Government Code, Section 551.041, on the 17th day of May, 2016. 

 

       CITY OF EDINBURG 

 

 

 

       BY: ________________________                          

                      Richard H. Garcia, Mayor 

ATTEST: 

 

 

BY: ______________________________                      

 Myra L. Ayala Garza, City Secretary 

 

 

APPROVED AS TO FORM: 

PALACIOS, GARZA & THOMPSON, P.C. 
 

 

BY: _________________________________     

 City Attorney   
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 UNRESERVED PARKLAND GRANTS

ACCOUNT TOTAL FUND DEDICATION & OTHER

DEPARTMENT NUMBER ACCOUNT TITLE EXHIBIT DETAIL AMOUNT BALANCE SOURCES

        

Parks & ROW 01-5386-04980-00 Parkland Dedication "A" Appropriation for Parkland Dedication Projects Zone 1 & 6 65,043 65,043

TOTAL FOR PARKS & ROW 65,043 65,043

Non-Departmental 01-5807-04402-00 Special Projects "B" Appropriation for Participation of the Improvements for a Section of the Blueline Ditch 214,452 214,452

Non-Departmental 01-5807-04402-00 Special Projects "C" Appropriation for Dannenbaum Construction Management Services for the Bert Ogden Arena 85,171 85,171

TOTAL FOR NON-DEPARTMENTAL 299,623 299,623

TOTAL FOR GENERAL FUND 364,666 299,623 65,043

 

 UNRESERVED RESERVED GRANTS

ACCOUNT TOTAL FUND FUND & OTHER

DEPARTMENT NUMBER ACCOUNT TITLE EXHIBIT DETAIL AMOUNT BALANCE BALANCE SOURCES

        

Municipal Court 53-5032-04300-00 Supplies "D" Appropriation for Purchase of Tint Meter & Distracted Driving Activity Mat 851 851

Municipal Court 53-5032-04390-00 Other Supplies "D" Appropriation for Purchase of Supplies for Marshals 1,518 1,518

Municipal Court 53-5034-04550-00 Office Equipment & Furniture "D" Appropriation for Annual Maitenance of Equipment 15,796 15,796

Municipal Court 53-5035-04780-00 Rents & Contracts "D" Appropriation for Membership Dues 256 256

TOTAL FOR MUNICIPAL COURT RESTRICTED FUND 18,421 18,421

 

 UNRESERVED TRANSFER IN GRANTS

ACCOUNT TOTAL FUND GENERAL & OTHER

DEPARTMENT NUMBER ACCOUNT TITLE EXHIBIT DETAIL AMOUNT BALANCE FUND SOURCES

        

Boys & Girls Club 72-5376-04860-00 Structures "E" Appropriation for Installation of Access Control System 7,876 7,876

TOTAL FOR BOYS & GIRLS CLUB 7,876 7,876

MUNICIPAL COURT RESTRICTED FUND FUNDING SOURCE

BOYS & GIRLS CLUB FUND FUNDING SOURCE

GENERAL FUND FUNDING SOURCE

Page 716



Page 717



Page 718



Page 719



Page 720



Page 721



Page 722



Page 723



Page 724



Page 725



Page 726



Page 727



Page 728



Page 729



Page 730



Page 731



AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Ordinance Providing for a Temporary Special Use Permit and a Request for Waiver of Fees 
for a Special Event, "Champ Returns to his Heritage Boxing Event" to be Held May 27, 2016, at the 
Edinburg Municipal Park, Being the South Half of Lot 11, Section 268, Texas-Mexican Railway 
Company Survey, Located at the Intersection of Raul Longoria Road and East Sprague Street, as 
Requested by Mr. Manuel Garza [Jesus R. Saenz, Director of Planning and Zoning]
******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The applicant, Mr. Manuel Garza, is requesting a Temporary Special Use Permit for the “Champ 
Returns to His Heritage Boxing Event” to be held on Friday May 27, 2016 at Edinburg Municipal Park.  
In processing the request, a Waiver Fees is being requested by the applicant. This request is being 
coordinated through the Parks and Recreation, Public Works, Code Enforcement, Engineering, Solid 
Waste, Fire, and Police Departments. 

RECOMMENDATION:
The Planning and Zoning Staff recommends approval of the Temporary Special Use Permit for a Special 
Event the “Champ Returns to His Heritage Boxing Event” to be held from May 27, 2016 with the 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Ordinance Providing for a Temporary Special Use Permit and a Request for Waiver of Fees 
for a Special Event, "Champ Returns to his Heritage Boxing Event" to be Held May 27, 2016, at the 
Edinburg Municipal Park, Being the South Half of Lot 11, Section 268, Texas-Mexican Railway 
Company Survey, Located at the Intersection of Raul Longoria Road and East Sprague Street, as 
Requested by Mr. Manuel Garza [Jesus R. Saenz, Director of Planning and Zoning]
******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The applicant, Mr. Manuel Garza, is requesting a Temporary Special Use Permit for the “Champ 
Returns to His Heritage Boxing Event” to be held on Friday May 27, 2016 at Edinburg Municipal Park.  
In processing the request, a Waiver Fees is being requested by the applicant. This request is being 
coordinated through the Parks and Recreation, Public Works, Code Enforcement, Engineering, Solid 
Waste, Fire, and Police Departments. 

RECOMMENDATION:
The Planning and Zoning Staff recommends approval of the Temporary Special Use Permit for a Special 
Event the “Champ Returns to His Heritage Boxing Event” to be held from May 27, 2016 with the Event the “Champ Returns to His Heritage Boxing Event” to be held from May 27, 2016 with the 
conditions that the event meets all City requirements. The Waiver of Fees will be at the City Council
discretion. 

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

/s/Jesus R. Saenz 
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Jesus R. Saenz 
Planning and Zoning 
Director

******************************************************************************

Event the “Champ Returns to His Heritage Boxing Event” to be held from May 27, 2016 with the 
conditions that the event meets all City requirements. The Waiver of Fees will be at the City Council’s 
discretion. 

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

/s/Jesus R. Saenz 
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Jesus R. Saenz 
Planning and Zoning 
Director

******************************************************************************
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RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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MEETING DATES:
CITY COUNCIL – 05/17/16
DATE PREPARED – 05/05/16

STAFF REPORT
GENERAL INFORMATION

APPLICATION: Temporary Special Use Permit for “The Champ
Returns to His Heritage Boxing Event”

APPLICANT: Mr. Manuel Garza

AGENT: N/A

LEGAL: South half of Lot 11, Section 268, Texas-Mexican
Railway Company Survey

LOCATION: At the intersection of Raul Longoria Road and East
Sprague Street

LOT/TRACT SIZE: N/A

CURRENT USE OF PROPERTY: Edinburg Municipal Park

PROPOSED USE OF PROPERTY: Amature Boxing Event/Motivational Speech

EXISTING LAND USE/ North - Park; Suburban Residential (S) District
ADJACENT ZONING: South – Park; Suburban Residential (S) District

East - Outside City Limits
West - Residential; Neighb. Conserv. 5 (NC5) Dist.

LAND USE PLAN DESIGNATION: Park

ACCESS AND CIRCULATION: This property has access onto Raul Longoria Road, a
four (4) lane principal arterial roadway and Sprague
Street, a two (2) lane collector roadway

PUBLIC SERVICES: Public utilities serve the site.

RECOMMENDATION: Staff recommends approval of the Temporary Special
Use Permit. A comprehensive evaluation is on the
following page(s).

TEMPORARY SPECIAL USE PERMIT

Page 734



MR. MANUEL GARZA

EVALUATION AND CONDITIONS FOR APPROVAL

The following is the staff’s evaluation and conditions for approval of this application.
The Champ Returns to his Heritage Boxing Event consists of an amature boxing event and
motivational speech for a charitable organization.

1. Duration: The proposed days and hours requested by the applicant are as follows:
Saturday May 27, 2016 from 5:00 pm to 10:30 pm

The days and hours of operation must meet Section 130.22 Curfew Hours of the Code
of Ordinances.

2. Access Control: The main access for this event will be from Sprague Street.

3. Security Services: Security services are not required as the scope of the event does not
warrant this service provision.

4. Sanitation: The applicant requested plastic containers be provided for the event.

5. Electric and Lighting: The Event organizer will provide additional lighting if necessary
near the pavilion. The applicant will set up a Boxing Ring and PA system which will need to
be inspected by the Fire Marshal’s office.

6. Noise: The event will have no live band and the only sound generation will be by PA system
which will be situated away from World Birding Center.

7. Site Restoration: The Champ Returns to His Heritage Boxing Event event staff will be
responsible for restoring the park to its original condition.

8. Liability Insurance: The City is provided with and is included as an added insured in the
liability insurance carried by the applicant.

9. Indemnity: The City is indemnified by the applicant of all liability in accordance with the
provisions set out in a Hold Harmless Agreement between the applicant and the City.

10. Health Permit: A temporary health permit for food vendors is required for vendors selling
consumable items.

ATTACHMENTS: Site Map
Aerial Photo
Hold Harmless Agreement
Ordinance
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EDINBURG MUNICIPAL PARK
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STATE OF TEXAS §
HOLD HARMLESS AGREEMENT

COUNTY OF HIDALGO §

CITY OF EDINBURG

This agreement is entered into this 17th day of May, 2016, by and between CITY OF
EDINBURG, Hidalgo County, Texas, hereinafter called City, and MANUEL GARZA, Edinburg,
Hidalgo County, Texas, hereinafter called Indemnitor.

WITNESSETH:

I.

INDEMNITY

Mr. Manuel Garza, shall indemnify, hold harmless and defend City, its agents and employees,
from and against any and all claims, demands, actions, suits or proceedings for damages resulting
from the temporary special use permit granted May 17, 2016 for the live boxing event & positive
message to youth “Champ Returns to his Heritage” to be held on May 27, 2016, from 5:00 p.m. – 8:00
p.m. at the Edinburg Municipal Park, being the north half of Lot 11, Section 268, Texas-Mexican
Railway Company Survey, located at 714 South Raul Longoria Road, Edinburg, Hidalgo County,
Texas. Mr. Manuel Garza shall indemnify, hold harmless and defend City, from liability or costs,
including court costs and attorney’s fees resulting from any and all claims, demands, suits, actions or
proceedings of any kind or nature, in any way resulting form or arising out of the granting of a
temporary special use permit on May 17, 2016, for the live boxing event & positive message to youth
“Champ Returns to his Heritage” to be held on May 27, 2016 from 5:00 p.m. – 10:30 p.m. at the
Edinburg Municipal Park, located at 714 South Raul Longoria Road, Edinburg, Hidalgo County,
Texas.

EXECUTED this the 17th day of May, 2016.

CITY OF EDINBURG

APPROVED AS TO FORM

PALACIOS, GARZA & THOMPSON, P.C. By: _____________________________
Richard M. Hinojosa, City Manager

By:  ________________________ Indemnitor(s)
City Attorney

By: ______________________________
Manuel Garza

JRS/dmg-contracts\live boxing event-champ returns to his heritage-5-17-16
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ORDINANCE NO. ________

AN ORDINANCE GRANTING A TEMPORARY SPECIAL
USE PERMIT FOR A LIVE BOXING EVENT & POSITIVE
MESSAGE TO YOUTH “CHAMP RETURNS TO HIS
HERITAGE” AND WAIVER OF FEES TO BE HELD FRIDAY,
MAY 27, 2016 AT THE EDINBURG MUNICIPAL PARK,
BEING THE SOUTH HALF OF LOT 11, SECTION 268,
TEXAS-MEXICAN RAILWAY COMPANY SURVEY,
LOCATED AT 714 SOUTH RAUL LONGORIA ROAD,
EDINBURG, HIDALGO COUNTY, TEXAS, AS PROVIDED IN
ARTICLE 2.511 OF THE CITY OF EDINBURG UNIFIED
DEVELOPMENT CODE, PROVIDING A REPEALER
CLAUSE; PROVIDING A SAVINGS CLAUSE; PROVIDING
FOR PUBLICATION AND EFFECTIVE DATE;  PROVIDING
FOR CODIFICATION; PROVIDING A WAIVER OF THE
THREE (3) SEPARATE READINGS; AND ORDAINING
OTHER PROVISIONS RELATED TO THE SUBJECT
MATTER HEREOF.

WHEREAS, Manuel Garza, has applied for a Temporary Special Use Permit under Article
2.511 of the Unified Development Code of the City of Edinburg, Texas for a live boxing event &
positive message to youth “Champ Returns to his Heritage”; and

WHEREAS, this type of activity is prohibited by said Zoning Ordinance unless a Temporary
Special Use Permit is granted; and

WHEREAS, the City Council of the City of Edinburg may by an affirmative two-thirds’
(2/3) vote grant by a temporary special use permit the location of this type of activity in any zoning
district, but not within three hundred (300) feet of any Residential District;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY
OF EDINBURG, TEXAS, AS FOLLOWS:

SECTION I. AUTHORITY OF LAW: All requirements of the law have been met in the
passing of this Ordinance.

SECTION II. That a Temporary Special Use Permit under Article 2.511 of the Unified
Development Code of the City of Edinburg, Texas, be granted to Manuel Garza a live boxing event
& positive message to youth “Champ Returns to his Heritage”, to be held on the south half of Lot 11,
Section 268, Texas-Mexican Railway Company Survey, located at 714 South Raul Longoria Road,
with the following conditions:
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1. Duration: The proposed days and hours requested by the applicant are as follows:

Friday – May 27, 2016 – 5:00 p.m. to 10:30 p.m.

A tentative itinerary and proposal is attached for the Council’s Review.

The days and hours of operation must meet Section 130.22 Curfew Hours of the Code
of Ordinances.

2. Access Control: The main access for this event will be from Raul Longoria Road and
Doolittle Road.  No parking will be allowed at the World Birding Center parking lot.

3. Security Services: Security services are provided by off-duty city police officers until the
time of closing of the carnival operation.

4. Sanitation: The applicant must provide roll-off containers from the Solid Waste Department
for this event.

5. Electric and Lighting: Edinburg Municipal Park Lighting is sufficient for the event.  If any
additional lighting is required the applicant is responsible to provide this lighting.

6. Noise: The applicants have been made aware that all sound equipment must be situated in a
manner not to adversely affect the World Birding Center.

7. Site Restoration: The applicants will maintain and clear the property.

8. Liability Insurance: The City is provided with and is included as an added insured in the
liability insurance carried by the applicant.

9. Indemnity: The City is indemnified by the applicant of all liability in accordance with the
provisions set out in a Hold Harmless Agreement between the applicant and the City.

10. Health Permit: A temporary health permit for food vendors must be obtained through the
Code Enforcement Division if food and beverages will be provided at the event.

SECTION III. REPEALER CLAUSE: This Ordinance shall be cumulative of all other
ordinances dealing with the same subject and any provision of any ordinance in direct conflict with
any provision of this ordinance is hereby repealed and the provisions of this Ordinance shall
supersede any provisions in conflict herewith; all provisions of any other ordinance not in conflict
herewith shall remain in full force and effect.

SECTION IV. SAVINGS CLAUSE: If any section, part, or provision of this Ordinance is
declared unconstitutional or invalid, by a court of competent jurisdiction, then, in that event, it is
expressly provided, and it is the intention of the City Council in passing this Ordinance that its parts
shall be severable and all other parts of this Ordinance shall not be affected thereby and they shall
remain in full force and effect.
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SECTION V. PUBLICATION AND EFFECTIVE DATE: This Ordinance shall take
effect immediately upon its passage and publication according to law.

SECTION VI. CODIFICATION: That this Ordinance shall not be published in the Code
of Ordinances of the City of Edinburg, Texas, as it is not amendatory thereof.

SECTION VII. WAIVER CLAUSE: This requirement of three separate readings of
this Ordinance is hereby dispensed with by a vote of not less than a majority of all the members
of the City Council.

READ, CONSIDERED, PASSED AND APPROVED on this first reading at a regular
meeting of the City Council of the City of Edinburg, Texas, at which a quorum was present and
which was held in accordance with V.T.C.A., Government Code, Section 551.041, on the 17th

day of May, 2016.

CITY OF EDINBURG

By: ____________________________
Richard H. Garcia, Mayor

ATTEST:

By: ______________________________
Myra L. Ayala Garza, City Secretary

APPROVED AS TO FORM:

PALACIOS, GARZA, & THOMPSON, P.C.

By: ______________________________
City Attorney

JRS/dmg-ordinances/sup-live boxing event & positive message to youth-5-17-16
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AWARDING OF BIDS 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-79, Crushed Wood Surfacing, to The PlayWell Group, Inc. in the 
Amount of $26,976.74. [Joe Filoteo Jr., Director of Parks & Recreation]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On Monday, April 18, 2016, bid were opened for Bid No. 2016-79, Crushed Wood Surfacing.  
(2) bids were received and opened. A review and tabulation of the bids revealed The PlayWell Group, 
Inc. as the lowest bidder meeting specifications at $26,976.74.  

 

The bid consists of the purchase of 800 cubic yards of crushed wood surfacing.  Crushed wood 
surfacing will be placed on all of the protective or fall zone areas of our playscapes throughout the park 
system.

 

Funding is available within the  2015-16 Fiscal Year General Fund Operating Budget.  Staff has verified 
that no delinquent taxes or monies are owed to the City of Edinburg by The PlayWell Group, Inc.
City has purchased equipment and materials from The PlayWell Group Inc. in previous years.

RECOMMENDATION:

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-79, Crushed Wood Surfacing, to The PlayWell Group, Inc. in the 
Amount of $26,976.74. [Joe Filoteo Jr., Director of Parks & Recreation]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On Monday, April 18, 2016, bid were opened for Bid No. 2016-79, Crushed Wood Surfacing.  Two 
(2) bids were received and opened. A review and tabulation of the bids revealed The PlayWell Group, 
Inc. as the lowest bidder meeting specifications at $26,976.74.  

 

The bid consists of the purchase of 800 cubic yards of crushed wood surfacing.  Crushed wood 
surfacing will be placed on all of the protective or fall zone areas of our playscapes throughout the park 
system.

 

Funding is available within the  2015-16 Fiscal Year General Fund Operating Budget.  Staff has verified 
that no delinquent taxes or monies are owed to the City of Edinburg by The PlayWell Group, Inc.  The 
City has purchased equipment and materials from The PlayWell Group Inc. in previous years.

RECOMMENDATION:RECOMMENDATION:
Approve Awarding Bid No. 2016-79, Crushed Wood Surfacing, to The PlayWell Group, Inc. in the 
Amount of $26,976.74.     

REVIEWED BY: PREPARED BY:
Luis Rodriguez, Parks 
Operations Manager

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/Joe Filoteo
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Joe Filoteo 
Director of Parks and 
Recreation

******************************************************************************

RECOMMENDATION:
Approve Awarding Bid No. 2016-79, Crushed Wood Surfacing, to The PlayWell Group, Inc. in the 
Amount of $26,976.74.     

REVIEWED BY: PREPARED BY:
Luis Rodriguez, Parks 
Operations Manager

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/Joe Filoteo
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Joe Filoteo 
Director of Parks and 
Recreation

******************************************************************************
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RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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BID RECOMMENDATION FORM
Title:

Bid No.: Page 1 of 1

Date Opened:

UNIT EXTENDED UNIT EXTENDED UNIT EXTENDED

PRICE PRICE PRICE PRICE PRICE PRICE

1 $34.12 $27,296.00 $33.720925 $26,976.74

 SUBTOTAL. . . . . . . . . . . . . . . . . . $27,296.00 $26,976.74  

NET TOTAL. . . . . . . . . . . . . . . . . . 

TERMS. . . . . . . . . . . . . . . . . . . . .  

DELIVERY . . . . . . . . . . . . . . . . . . 

RECOMMENDATION:  

Award: Department:

Budgeted Amount Available:

Additional Funds Required:

Prepared By:

Manager

DISCLAIMER:

The above bid recommendation is made by Department Directors and the final award is subject to City Council approval.

$30,000

Luis A. Rodriguez, Parks Operation

$0.00

 

 

specifications in the amount of $26,976.74.

Parks & ROWAward Bid to The PlayWell Group, Inc. the lowest bidder meeting 

Park Place Recreation

Design, Inc.

Crushed Wood Surfacing

2016-79

18-Apr-16

QUANTITY

800 cy

DESCRIPTION OF GOODS OR SERVICES

Crushed wood surfacing

ITEM

The PlayWell Group
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BIDDER’S LIST 
CRUSHED WOOD SURFACING 

Park Place Recreation 
P.O. Box 18186 
San Antonio, Texas 78218 

 
Webuildfun, Inc. 
P.O. Box 29 
Allen, Texas 75013 

 

Playworld Systems 
Spectrum Corporation 
P.O. Box 750456 
Houston, Texas 77275 

Playwell Group 
4743 Iberia Avenue, Suite C 
Dallas, Texas 75207 

 
Exerplay, Inc. 
P.O. Box 1160 
Cedar Crest, NM 87008 

 

Kraftsman Playground & Park 
19535 Haude Rd. 
Spring, Texas 77388 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-80, Construction Material, to Frontera Materials Inc., for their Unit 
Price of $80.00 Per Ton of Cold Mix, and for their Unit Price of $4.00 per Ton of Crush Caliche and to 
Valley Caliche Products, Inc., for their Unit Price of $47.50 Per Ton of Type "D" Hot Mix and 
Authorize the City Manager to Enter into an Agreement Relating Thereto. [Ponciano N. Longoria P.E. 
C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The City solicited bids from qualified vendors to furnish construction materials that will be utilized 
throughout the City for the approved Capital Improvement Projects (CIP), Neighborhood Paving 
Program, and the Alley Paving Program.

On Monday, April 18, 2016, two (2) bids were received and opened for Bid No. 2016-80, 
Construction Material.  A review and tabulation of bids revealed Frontera Materials Inc. as the lowest 
bidder meeting specifications for cold mix with the unit price of $80.00 per ton and for crushed caliche 
with a unit price of $4.00.  it also revealed Valley Caliche Products, Inc., as the lowest bidder meeting 
specifications for hot mix with a unit price of $47.50 per ton. 

Staff has verified that no monies are owed to the City of Edinburg by Frontera Materials Inc. and Valley 
Caliche Products, Inc. Frontera Materials Inc. and Valley Caliche Products, Inc. have been supplying 
the City of Edinburg with construction materials for the past twenty (20) years. Funding is available 
through the FY 2015-2016 Department of Public Works / Streets Division General Fund Operating 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-80, Construction Material, to Frontera Materials Inc., for their Unit 
Price of $80.00 Per Ton of Cold Mix, and for their Unit Price of $4.00 per Ton of Crush Caliche and to 
Valley Caliche Products, Inc., for their Unit Price of $47.50 Per Ton of Type "D" Hot Mix and 
Authorize the City Manager to Enter into an Agreement Relating Thereto. [Ponciano N. Longoria P.E. 
C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The City solicited bids from qualified vendors to furnish construction materials that will be utilized 
throughout the City for the approved Capital Improvement Projects (CIP), Neighborhood Paving 
Program, and the Alley Paving Program.

On Monday, April 18, 2016, two (2) bids were received and opened for Bid No. 2016-80, 
Construction Material.  A review and tabulation of bids revealed Frontera Materials Inc. as the lowest 
bidder meeting specifications for cold mix with the unit price of $80.00 per ton and for crushed caliche 
with a unit price of $4.00.  it also revealed Valley Caliche Products, Inc., as the lowest bidder meeting 
specifications for hot mix with a unit price of $47.50 per ton. 

Staff has verified that no monies are owed to the City of Edinburg by Frontera Materials Inc. and Valley 
Caliche Products, Inc. Frontera Materials Inc. and Valley Caliche Products, Inc. have been supplying 
the City of Edinburg with construction materials for the past twenty (20) years. Funding is available 
through the FY 2015-2016 Department of Public Works / Streets Division General Fund Operating through the FY 2015-2016 Department of Public Works / Streets Division General Fund Operating 
Budget.

Staff notes that the bid is being awarded based on the unit price, valid through September 30, 2016 and 
that quantities are only an estimate, subject to increase or decrease to accommodate changes in project 
scope, schedules, locations, and funding.

RECOMMENDATION:
Approve Awarding Bid No. 2016-80, Construction Material, to Frontera Materials Inc., for their Unit 
Price of $80.00 Per Ton of Cold Mix, and for their Unit Price of $4.00 per Ton of Crush Caliche and to 
Valley Caliche Products, Inc., for their Unit Price of $47.50 Per Ton of Type “D” Hot Mix and 
Authorize the City Manager to Enter into an Agreement Relating Thereto.

through the FY 2015-2016 Department of Public Works / Streets Division General Fund Operating 
Budget.

Staff notes that the bid is being awarded based on the unit price, valid through September 30, 2016 and 
that quantities are only an estimate, subject to increase or decrease to accommodate changes in project 
scope, schedules, locations, and funding.

RECOMMENDATION:
Approve Awarding Bid No. 2016-80, Construction Material, to Frontera Materials Inc., for their Unit 
Price of $80.00 Per Ton of Cold Mix, and for their Unit Price of $4.00 per Ton of Crush Caliche and to 
Valley Caliche Products, Inc., for their Unit Price of $47.50 Per Ton of Type “D” Hot Mix and 
Authorize the City Manager to Enter into an Agreement Relating Thereto.
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REVIEWED BY: PREPARED BY:
 

/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ponciano N. Longoria 
PE, CFM

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ponciano N. Longoria 
PE, CFM

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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Title: Construction Material
Bid No.: 2016-80
Date Opened:

UNIT EXTENDED UNIT EXTENDED UNIT EXTENDED
PRICE PRICE PRICE PRICE PRICE PRICE

1 $47.50 $142,500.00 $50.00 $150,000.00 $0.00 $0.00
2 NO BID NO BID $80.00 $32,000.00 $0.00 $0.00
3 NO BID NO BID $4.00 $4,000.00 $0.00 $0.00

 SUBTOTAL. . . . . . . . . . . . . . . . . .   
NET TOTAL . . . . . . . . . . . . . . . . . $142,500.00 $186,000.00 $0.00
TERMS. . . . . . . . . . . . . . . . . . . . . 
DELIVERY . . . . . . . . . . . . . . . . . . 

RECOMMENDATION:
Award: Department:

for their unit price of $4.00 per ton for Crushed Caliche & to Valley Caliche
Products, Inc.  for their Unit Prices of $47.50 per ton for  Type "D" Hot Mix. Prepared By:

DISCLAIMER:
The above bid recommendation is made by Department Directors and the final award is subject to City Council approval.

Tom Reyna AD PWKS

YES

$0.00Additional Funds Required:

Public Works/Streets
$211,264.00

DESCRIPTION OF GOODS OR 
SERVICES

Frontera Materials Inc.,  for their unit price of $80.00 per ton for Cold Mix,

YES

Consider Awarding Bid No. 2016-80 Construction Material to

Bid Bond YES

Type "D" Cold Mix
1,000 Crushed Caliche

TONS
TONS

400

VALLEY CALICHE 
PRODUCTS, INC. 

FRONTERA MATERIALS, 
INC

Type "D" Hot Mix

Budgeted Amount Available:

ITEM

BID RECOMMENDATION FORM

04/18/16 @ 3:00 PM

TONS3,000

QUANTITY
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 THE STATE OF TEXAS § 
 
COUNTY OF HIDALGO § 
 
SERVICE CONTRACT § 

  
The City of Edinburg (hereinafter called “City”), and Valley Caliche Products, 

Inc., (hereinafter called “Vendor”), entered into an agreement for construction 
materials (hereinafter called “materials”), as required for various road improvement 
projects scheduled for completion. 
 

RECITALS 
 

WHEREAS, the City desires to engage the Vendor for certain services in 
connection therewith; and, 

 
WHEREAS, Vendor represents that it has the materials needed by the City;   
 
NOW, THEREFORE, the City and Vendor do mutually agree as follows: 
 

SECTION  I    
EMPLOYMENT OF VENDOR 

 

City agrees to employ Vendor to provide the following materials as stated in the 
following sections and upon receipt of such satisfactory materials; City agrees to pay 
Vendor as stated in the sections to follow. 

 
SECTION II    

BASIC SERVICES OF VENDOR 
 

The Vendor agrees to provide materials in connection therewith, under the 
terms as stated in Exhibit A; and at its own proper cost and expense to furnish all 
materials, insurance and other accessories and services necessary to complete the 
said tasks in accordance with the conditions and prices stated in Exhibits “A & C” 
Scope of Work and Notice to Bidders and Bid Form pertaining to Bid #2016-80 
Construction Materials. 

 
SECTION III 

TIME OF PERFORMANCE 
 

The Vendor shall provide materials as identified in Request for Bid No. 2016-
80 and bid proposal submitted by Vendor attached as stated in Exhibit “A & C’.  Work 
shall be completed upon request of the City and during the course of the City’s fiscal 
year 2015-2016, with the contract terminating on September 30, 2016.  Vendor shall 
not be liable for any delay due to circumstance beyond its control.  

 
SECTION IV       

TERMS OF PAYMENT 
 

AGREEMENT BETWEEN THE CITY OF 
EDINBURG AND VALLEY CALICHE 
PRODUCTS, INC., FOR CONSTRUCTION
MATERIALS 
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City agrees to pay Vendor for materials herein contracted for as follows: 
 
A. Payment for materials shall be upon receipt of invoice by City.  Invoice shall be 

submitted to City upon delivery and inspection of materials.  The total 
compensation to Vendor during the contract performance for the unit price of 
$47.50 per ton for Type “D” Hot Mix.  

 
B. Invoice shall be completed and processed in accordance with City 

regulations.  
 
C. City shall authorize all payments made for materials purchased.  Payment 

terms shall be net thirty (30) days from receipt of invoice. 
 

SECTION V 
NON-APPROPRIATIONS 

 

Notwithstanding anything in the contract documents to the contrary, any and all 
payments which the City is required to make under this contract shall be subject to 
annual appropriation or other availability of funds, as certified by the Director of 
Finance.  
 

If the City cannot appropriate sufficient funding, then either party has the right 
to terminate the contract by providing (10) ten days’ written notice to the other party. 
 

Furthermore, execution of this contract does not automatically guarantee a 
renewal of contract upon expiration. 

SECTION VI 
MINIMUM INSURANCE REQUIREMENTS 

 

 In accordance with City ordinances, Vendor shall be required to hold the 
following minimum insurance coverage throughout the duration of this Agreement: 
 

 A. Workers Compensation- 
  In accordance with the State statute 
 
 B. Comprehensive General Liability 
  Bodily Injury  $250,000 each person 
     $500,000 each occurrence 
  Property Damage $100,000 each occurrence 
     $100,000 aggregate 
 
    -or- $500,000 combined single limits 
 
 C. Comprehensive Auto Liability 
  Bodily Injury  $100,000 each person 
     $500,000 each occurrence 
  Property Damage $100,000 each occurrence 
     $100,000 each aggregate 
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    -or- $500,000 combined single limits 
 D. City’s Protective Liability 
  Bodily Injury  $250,000 each person 
     $500,000 each occurrence 
  Property Damage $100,000 each occurrence 
     $100,000 each aggregate 
 
    -or- $500,000 combined single limits 

 
Evidence of the above insurance coverage shall be required prior to final 

execution of the agreement.  The City shall be listed as an additional insured. 
 
Vendor warrants that it is adequately insured and carries liability, workers 

compensation, and automobile insurance for injury to its employees and others 
incurring loss or injury as a result of the acts of Vendor or its employees. 

 
SECTION VII 

TERMINATION OF CONTRACT 
 

In addition to any other termination clause in this agreement, either party to this 
agreement shall have the right to terminate this contract at any time, and for any 
reason, after 30 days’ written notice and any payment requested shall be made on 
work completed and/or goods delivered and as provided for in the contract. 

SECTION VIII 
SEVERABILITY 

 

 If any term or provision of this Agreement is held by a court of competent 
jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions of this 
Agreement shall remain in full force and effect and shall in no way be affected, 
impaired or invalidated. 
 

SECTION IX 
ALTERNATE DISPUTE RESOLUTION/NEUTRAL PARTY 

 

A. Any controversy, claim or dispute between the parties arising out of or relating to 
the provisions of this Agreement or the breach, termination or validity thereof shall, 
upon written request of either party, immediately be referred jointly for resolution 
of the controversy by non-binding mediation.   

 
B. The mediation must be concluded within any period mutually agreed upon by the 

parties but in no event no later than within forty-five (45) days after written notice 
is given by either party of its intent to proceed to mediation.  Unless the parties 
expressly agree otherwise, each party shall bear its own costs, legal and expert 
fees incurred in the mediation, and evenly share the costs of the mediator.  If, after 
proceeding in good faith the parties, with the assistance of a neutral mediator, do 
not resolve the dispute within the forty-five (45) day period, the parties may 
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proceed in accordance with paragraph (C) below. 
 
C. After exhausting the procedures set forth above, either party may initiate litigation 

to resolve the dispute.  The Law of the State of Texas shall control the matter in 
controversy.  Venue is mandatory in Hidalgo County, Texas. 

 
SECTION X 

NOTICE 
 

 All notices or other communications required under this Agreement may be 
affected either by personal delivery in writing or by Certified Mail, Return Receipt 
Requested.  Notice shall be deemed to have been given when delivered or mailed to 
the parties at their respective addresses as set forth below or when mailed to the last 
address provided in writing to the other party by the addressee. 
 

SECTION XI 
HOLD HARMLESS CLAUSE 

 

Vendor hereby agrees to indemnify and hold harmless and defend the City, its 
agents, employees, and officers from and against any claim, loss, damage, liability, 
and expense, including reasonable attorney’s fees, incurred or suffered by it, by 
reason of any and all claims, demands, or causes of action asserted or that may be 
asserted, against any or all of the above named parties, whether alleging intentional 
or negligent acts or omissions, and whether seeking compensatory or punitive 
damages, and involving, arising out of, or in any manner relating to this Contract.  

 
SECTION XII 

MISCELLANEOUS 
 

Any changes to this document must be approved by the City and signed by 
both parties to the agreement. 

 
EXECUTED by the parties in triplicate originals on this ______ day of 

_____________, 2016. 
 
       CITY OF EDINBURG: 
 
        BY:       
              Richard M. Hinojosa, City Manager 
              City of Edinburg 
                          415 W. University Dr. / P.O. Box 1079 
                                                                       Edinburg, Texas 78540 
               Phone:  (956)383-5661 
               Fax:  (956)383-7111 
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ATTEST: 
 
 
BY:       
      Myra L. Ayala Garza, City Secretary 
 
        
 
 
 
 
 
 

 
 
 
VALLEY CALICHE PRODUCTS, INC. 

 
 
       BY:       
        Mark Motheral  
        Vice President 
        PO Box 1086 
        Mission, Texas 78573 
        Phone:  (956) 581-2751 
        Fax: (956) 585-6844 
        Email: valleycaliche@aol.com   
 
 
  
ATTACHMENTS:   Exhibit A:  Scope of Work (Construction Materials) 
  Exhibit B:  Certificate of Insurance 
   Exhibit C: Bid 2016-80 Notice to Bidders and Bid Form 
   
 
 
 
 
 
 
 
 
 
 
 
 
 

APPROVED AS TO FORM: 
 
PALACIOS, GARZA & THOMPSON 
P.C. 
 
 
BY:       
      City Attorney 
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EXHIBIT “A” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND VALLEY 
CALICHE PRODUCTS, INC., FOR CONSTRUCTION MATERIALS 

 
Scope of Work (Construction Materials) 

 
 
TYPE “D” HOT MIX 
 

1. Shall meet the Texas Department of Transportation (TXDOT) specifications for 
Type “D” Hot Mix Asphalt. 

 
2. Hot Mix will be picked up at the plant, as needed, by the City of Edinburg trucks or 

a private trucking company. 
 

3. Hot Mix must be available within a 25 mile radius of the City of Edinburg. 
 

4. Hot Mix must be available with at least a 24 hour notice. 
 
 
CONTRACT PRICES 
 

Item EST. QTY Description Unit Price Extended Price 
1 3,000 TONS TYPE “D” HOT MIX $47.50 $142,500.00
    

  
*The contract is being awarded based on the UNIT PRICE, and quantities are only an estimate, 
subject to increase or decrease to accommodate changes in project scope, schedules, locations, 
and funding. 
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EXHIBIT “B” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND VALLEY 
CALICHE PRODUCTS, INC., FOR CONSTRUCTION MATERIALS 
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS

AUTOSAUTOS
NON-OWNED

HIRED AUTOS

SCHEDULEDALL OWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2014/01)

© 1988-2014 ACORD CORPORATION. All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

03/21/2016

American Casualty Insurance Agency

11442 North I.H  35

Austin TX 78753

Pam Baer

(956) 423-1147 (956) 432-3906

Pam.Baer@acitx.com

Valley Caliche Products, Inc.

PO Box 1086

Mission TX 78573

TRAVELERS IND CO OF AMER 25666

TRAVELERS IND CO 25658

TEXAS MUTUAL INSURANCE COMPANY 22945

A 660-7G99139A 03/01/2016 03/01/2017

1,000,000

50,000

5,000

1,000,000

2,000,000

2,000,000

B BA-7G99139A 03/01/2016 03/01/2017

1,000,000

1,000,000

C N TSF-0012396501 05/11/2015 05/11/2016
500,000

500,000

500,000

City of Edinburg

ATTN:  Velma Gomez

P O Box 1079

Edinburg TX 78539
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SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

INSURER(S) AFFORDING COVERAGE

INSURER F :

INSURER E :

INSURER D :

INSURER C :

INSURER B :

INSURER A :

NAIC #

NAME:
CONTACT

(A/C, No):
FAX

E-MAIL
ADDRESS:

PRODUCER

(A/C, No, Ext):
PHONE

INSURED

REVISION NUMBER:CERTIFICATE NUMBER:COVERAGES

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the
certificate holder in lieu of such endorsement(s).

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

OTHER:

(Per accident)

(Ea accident)

$

$

N / A

SUBR
WVD

ADDL
INSD

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

$

$

$

$PROPERTY DAMAGE

BODILY INJURY (Per accident)

BODILY INJURY (Per person)

COMBINED SINGLE LIMIT

AUTOS

AUTOSAUTOS
NON-OWNED

HIRED AUTOS

SCHEDULEDALL OWNED

ANY AUTO

AUTOMOBILE LIABILITY

Y / N

WORKERS COMPENSATION
AND EMPLOYERS' LIABILITY

OFFICER/MEMBER EXCLUDED?
(Mandatory in NH)

DESCRIPTION OF OPERATIONS below
If yes, describe under

ANY PROPRIETOR/PARTNER/EXECUTIVE

$

$

$

E.L. DISEASE - POLICY LIMIT

E.L. DISEASE - EA EMPLOYEE

E.L. EACH ACCIDENT

ER
OTH-

STATUTE
PER

LIMITS(MM/DD/YYYY)
POLICY EXP

(MM/DD/YYYY)
POLICY EFF

POLICY NUMBERTYPE OF INSURANCELTR
INSR

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

EXCESS LIAB

UMBRELLA LIAB $EACH OCCURRENCE

$AGGREGATE

$

OCCUR

CLAIMS-MADE

DED RETENTION $

$PRODUCTS - COMP/OP AGG

$GENERAL AGGREGATE

$PERSONAL & ADV INJURY

$MED EXP (Any one person)

$EACH OCCURRENCE
DAMAGE TO RENTED

$PREMISES (Ea occurrence)

COMMERCIAL GENERAL LIABILITY

CLAIMS-MADE OCCUR

GEN'L AGGREGATE LIMIT APPLIES PER:

POLICY
PRO-
JECT LOC

CERTIFICATE OF LIABILITY INSURANCE
DATE (MM/DD/YYYY)

CANCELLATION

AUTHORIZED REPRESENTATIVE

ACORD 25 (2014/01)

© 1988-2014 ACORD CORPORATION. All rights reserved.

CERTIFICATE HOLDER

The ACORD name and logo are registered marks of ACORD

05/04/2016

American Casualty Insurance Agency

11442 North I.H  35

Austin TX 78753

Pam Baer

(956) 423-1147 (956) 423-3906

Pam.Baer@acitx.com

Valley Caliche Products, Inc.

PO Box 1086

Mission TX 78573

TRAVELERS IND CO OF AMER 25666

TRAVELERS IND CO 25658

TEXAS MUTUAL INSURANCE COMPANY 22945

A 660-7G99139A 03/01/2016 03/01/2017

1,000,000

50,000

5,000

1,000,000

2,000,000

2,000,000

B BA-7G99139A 03/01/2016 03/01/2017

1,000,000

C N TSF-0012396501 05/11/2016 05/11/2017
500,000

500,000

500,000

Proof of Insurance.

City of Edinburg

Attn:  Tom Reyna

PO Box 1079

Edinburg TX 78539
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EXHIBIT “C” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND VALLEY 
CALICHE PRODUCTS, INC., FOR CONSTRUCTION MATERIALS 
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 THE STATE OF TEXAS § 
 
COUNTY OF HIDALGO § 
 
SERVICE CONTRACT § 

  
The City of Edinburg (hereinafter called “City”), and Frontera Materials, Inc. 

(hereinafter called “Vendor”), entered into an agreement for construction materials 
(hereinafter called “materials”), as required for various road improvement projects 
scheduled for completion. 
 

RECITALS 
 

WHEREAS, the City desires to engage the Vendor for certain services in 
connection therewith; and, 

 
WHEREAS, Vendor represents that it has the materials needed by the City;   
 
NOW, THEREFORE, the City and Vendor do mutually agree as follows: 
 

SECTION  I    
EMPLOYMENT OF VENDOR 

 

City agrees to employ Vendor to provide the following materials as stated in the 
following sections and upon receipt of such satisfactory materials; City agrees to pay 
Vendor as stated in the sections to follow. 

 
SECTION II    

BASIC SERVICES OF VENDOR 
 

The Vendor agrees to provide materials in connection therewith, under the 
terms as stated in Exhibit A; and its own proper cost and expense to furnish all 
materials, insurance and other accessories and services necessary to complete the 
said tasks in accordance with the conditions and prices stated in Exhibits “A & C” 
Scope of Work and Notice to Bidders and Bid Form pertaining to Bid #2016-80 
Construction Materials. 
 

SECTION III 
TIME OF PERFORMANCE 

 

The Vendor shall provide materials as identified in Request for Bid No. 2016-
80 and bid proposal submitted by Vendor attached as stated in Exhibit “A & C’.  Work 
shall be completed upon request of the City and during the course of the City’s fiscal 
year 2015-2016, with the contract terminating on September 30, 2016.  Vendor shall 
not be liable for any delay due to circumstance beyond its control.  

 
SECTION IV       

TERMS OF PAYMENT 

AGREEMENT BETWEEN THE CITY OF 
EDINBURG AND FRONTERA MATERIALS, 
INC. FOR CONSTRUCTION MATERIALS 
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City agrees to pay Vendor for materials herein contracted for as follows: 
 
A. Payment for materials shall be upon receipt of invoice by City.  Invoice shall be 

submitted to City upon delivery and inspection of materials.  The total 
compensation to Vendor during the contract performance for the unit price of 
$80.00 per ton for Cold Mix and $4.00 per ton for Crushed Caliche.  

 
B. Invoice shall be completed and processed in accordance with City 

regulations.  
 
C. City shall authorize all payments made for materials purchased.  Payment 

terms shall be net thirty (30) days from receipt of invoice. 
 

SECTION V 
NON-APPROPRIATIONS 

 

Notwithstanding anything in the contract documents to the contrary, any and all 
payments which the City is required to make under this contract shall be subject to 
annual appropriation or other availability of funds, as certified by the Director of 
Finance.  
 

If the City cannot appropriate sufficient funding, then either party has the right 
to terminate the contract by providing (10) ten days’ written notice to the other party. 
 

Furthermore, execution of this contract does not automatically guarantee a 
renewal of contract upon expiration. 

SECTION VI 
MINIMUM INSURANCE REQUIREMENTS 

 

 In accordance with City ordinances, Vendor shall be required to hold the 
following minimum insurance coverage throughout the duration of this Agreement: 
 

 A. Workers Compensation- 
  In accordance with the State statute 
 
 B. Comprehensive General Liability 
  Bodily Injury  $250,000 each person 
     $500,000 each occurrence 
  Property Damage $100,000 each occurrence 
     $100,000 aggregate 
 
    -or- $500,000 combined single limits 
 
 C. Comprehensive Auto Liability 
  Bodily Injury  $100,000 each person 
     $500,000 each occurrence 
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  Property Damage $100,000 each occurrence 
     $100,000 each aggregate 
 
    -or- $500,000 combined single limits 
 D. City’s Protective Liability 
  Bodily Injury  $250,000 each person 
     $500,000 each occurrence 
  Property Damage $100,000 each occurrence 
     $100,000 each aggregate 
 
    -or- $500,000 combined single limits 

 
Evidence of the above insurance coverage shall be required prior to final 

execution of the agreement.  The City shall be listed as an additional insured. 
 
Vendor warrants that it is adequately insured and carries liability, workers 

compensation, and automobile insurance for injury to its employees and others 
incurring loss or injury as a result of the acts of Vendor or its employees. 

 
SECTION VII 

TERMINATION OF CONTRACT 
 

In addition to any other termination clause in this agreement, either party to this 
agreement shall have the right to terminate this contract at any time, and for any 
reason, after 30 days’ written notice and any payment requested shall be made on 
work completed and/or goods delivered and as provided for in the contract. 

SECTION VIII 
SEVERABILITY 

 

 If any term or provision of this Agreement is held by a court of competent 
jurisdiction to be invalid, void, or unenforceable, the remainder of the provisions of this 
Agreement shall remain in full force and effect and shall in no way be affected, 
impaired or invalidated. 
 

SECTION IX 
ALTERNATE DISPUTE RESOLUTION/NEUTRAL PARTY 

 

A. Any controversy, claim or dispute between the parties arising out of or relating to 
the provisions of this Agreement or the breach, termination or validity thereof shall, 
upon written request of either party, immediately be referred jointly for resolution 
of the controversy by non-binding mediation.   

 
B. The mediation must be concluded within any period mutually agreed upon by the 

parties but in no event no later than within forty-five (45) days after written notice 
is given by either party of its intent to proceed to mediation.  Unless the parties 
expressly agree otherwise, each party shall bear its own costs, legal and expert 
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fees incurred in the mediation, and evenly share the costs of the mediator.  If, after 
proceeding in good faith the parties, with the assistance of a neutral mediator, do 
not resolve the dispute within the forty-five (45) day period, the parties may 
proceed in accordance with paragraph (C) below. 

 
C. After exhausting the procedures set forth above, either party may initiate litigation 

to resolve the dispute.  The Law of the State of Texas shall control the matter in 
controversy.  Venue is mandatory in Hidalgo County, Texas. 

 
SECTION X 

NOTICE 
 

 All notices or other communications required under this Agreement may be 
affected either by personal delivery in writing or by Certified Mail, Return Receipt 
Requested.  Notice shall be deemed to have been given when delivered or mailed to 
the parties at their respective addresses as set forth below or when mailed to the last 
address provided in writing to the other party by the addressee. 
 

SECTION XI 
HOLD HARMLESS CLAUSE 

 

Vendor hereby agrees to indemnify and hold harmless and defend the City, its 
agents, employees, and officers from and against any claim, loss, damage, liability, 
and expense, including reasonable attorney’s fees, incurred or suffered by it, by 
reason of any and all claims, demands, or causes of action asserted or that may be 
asserted, against any or all of the above named parties, whether alleging intentional 
or negligent acts or omissions, and whether seeking compensatory or punitive 
damages, and involving, arising out of, or in any manner relating to this Contract.  

 
SECTION XII 

MISCELLANEOUS 
 

Any changes to this document must be approved by the City and signed by 
both parties to the agreement. 

 
EXECUTED by the parties in triplicate originals on this ______ day of 

_____________, 2016. 
 
       CITY OF EDINBURG: 
 
        BY:       
              Richard M. Hinojosa, Jr., City Manager 
              City of Edinburg 
                          415 W. University Dr. / P.O. Box 1079 
                                                                       Edinburg, Texas 78540 
               Phone:  (956)383-5661 
               Fax:  (956)383-7111 
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ATTEST: 
 
 
BY:       
      Myra L. Ayala Garza, City Secretary 
 
        
 
 
 
 
 
 

 
 
 
FRONTERA MATERIALS, INC 

 
 
       BY:       
        Barry M. Ehlinger 
        P.O. Box 1449 
        Elsa, Texas 78543 
        Phone:  (956) 316-8954 
        Fax: (956) 316-8905 
        Email: bmefrontera@aol.com  
 
 
 
  
ATTACHMENTS:   Exhibit A:  Scope of Work (Construction Materials) 
  Exhibit B:  Certificate of Insurance 
   Exhibit C: Bid 2016-80 Notice to Bidders and Bid Form 
   
 
 
 
 
 
 
 

APPROVED AS TO FORM: 
 
PALACIOS, GARZA & THOMPSON 
P.C. 
 
 
BY:       
      City Attorney 
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EXHIBIT “A” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND 
FRONTERA MATERIALS, INC.. FOR CONSTRUCTION MATERIALS 

 
Scope of Work (Construction Materials) 

 
 
TYPE “D” COLD MIX 
 

1. Shall meet the Texas Department of Transportation (TXDOT) specifications for 
Cold Mix Asphalt. 

 
2. Cold Mix will be picked up at the plant, as needed, by the City of Edinburg trucks 

or a private trucking company. 
 

3. Cold Mix must be available within a 25 mile radius of the City of Edinburg. 
 

4. Cold Mix must be available with at least a 24 hour notice. 
 
 
CRUSHED CALICHE 
 

1. Shall meet the Texas Department of Transportation (TXDOT) specifications for 
Crushed Caliche.  

 
2. Crushed Caliche will be picked up at the plant, as needed, by the City of Edinburg 

trucks or a private trucking company.  
 

3. Crushed Caliche must be available within a 25 mile radius of the City of Edinburg. 
 

4. Crushed Caliche must be available with at least a 24 hour notice.  
 
 
CONTRACT PRICES 
 

Item EST. QTY Description Unit Price Extended Price 
1 400  TONS TYPE “D” COLD MIX $80.00 $32,000.00
2 1,000 TONS CRUSHED CALICHE $4.00 $4,000.00

  
*The contract is being awarded based on the UNIT PRICE, and quantities are only an estimate, 
subject to increase or decrease to accommodate changes in project scope, schedules, locations, 
and funding. 
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EXHIBIT “B” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND 
FRONTERA MATERIALS, INC. FOR CONSTRUCTION MATERIALS 
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EXHIBIT “C” FOR AGREEMENT BETWEEN THE CITY OF EDINBURG AND 
FRONTERA MATERIALS, INC. FOR CONSTRUCTION MATERIALS 
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BIDDER’S LIST 
CONSTRUCTION MATERIAL 

Roy’s Hauling Services 
P.O. Box 1896 
Edinburg, Texas 78540 

 
Terra Firma Materials 
9312 E. Curve Rd. 
Edinburg, Texas 78540 

 
Upper Valley Materials 
7301 W. Expressway 83 
Mission ,Texas 78572-9667 

El Mini Mix 
1403 E. Alberta Rd. 
Edinburg, Texas 78542 

 
Valley Caliche Products 
P.O. Box 1086 
Mission, Texas 78572 

 
M & R Aggregates 
7414 E. Highway 83 
Rio Grande City, Texas 78582 

Frontera Materials 
P.O. Box 1449 

   Elsa, Texas 78543 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-81, Purchase of City Vehicles - Public Works to Caldwell Country 
Chevrolet, in the Amount of $40,640. [Ponciano N. Longoria, P.E. C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The City solicited bids from qualified vendors for the purchase of one (1) or two (2) pickup trucks for 
the Department of Public Works that will be utilized for transportation of employees.    

On Monday, April 18, 2016 three (3) bids were received and opened for Bid No. 2016-81, Purchase 
of City Vehicles – Public Works.  Tipton Ford, Inc. did not meet specifications.  A review and tabulation 
of bids revealed Caldwell Country Chevrolet is the lowest bidder meeting specifications in the amount of 
$20,320 for a 2016 ½ Ton Regular Cab Pick Up Truck.  Staff is recommending the purchase of two (2) 
trucks for a total of $40,640.

Staff has verified that Caldwell Country Chevrolet has no outstanding debts with the City and that they 
are not on the Federal Excluded Parties List System.  Funding in amount of $32,000 is available through 
the FY 2015-2016 Department of Public Works - Streets Division General Fund Operating Budget. 
The remaining $8,640 is available through cost savings from within the FY 2015-2016  Department of 
Public Works - Streets Division General Fund Operating Budget.

RECOMMENDATION:
Approve Awarding Bid No. 2016-81, Purchase of City Vehicles – Public Works to Caldwell Country 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Awarding Bid No. 2016-81, Purchase of City Vehicles - Public Works to Caldwell Country 
Chevrolet, in the Amount of $40,640. [Ponciano N. Longoria, P.E. C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The City solicited bids from qualified vendors for the purchase of one (1) or two (2) pickup trucks for 
the Department of Public Works that will be utilized for transportation of employees.    

On Monday, April 18, 2016 three (3) bids were received and opened for Bid No. 2016-81, Purchase 
of City Vehicles – Public Works.  Tipton Ford, Inc. did not meet specifications.  A review and tabulation 
of bids revealed Caldwell Country Chevrolet is the lowest bidder meeting specifications in the amount of 
$20,320 for a 2016 ½ Ton Regular Cab Pick Up Truck.  Staff is recommending the purchase of two (2) 
trucks for a total of $40,640.

Staff has verified that Caldwell Country Chevrolet has no outstanding debts with the City and that they 
are not on the Federal Excluded Parties List System.  Funding in amount of $32,000 is available through 
the FY 2015-2016 Department of Public Works - Streets Division General Fund Operating Budget. 
The remaining $8,640 is available through cost savings from within the FY 2015-2016  Department of 
Public Works - Streets Division General Fund Operating Budget.

RECOMMENDATION:
Approve Awarding Bid No. 2016-81, Purchase of City Vehicles – Public Works to Caldwell Country Approve Awarding Bid No. 2016-81, Purchase of City Vehicles – Public Works to Caldwell Country 
Chevrolet, in the Amount of $40,640.

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ponciano N. Longoria 
PE, CFM

******************************************************************************

Approve Awarding Bid No. 2016-81, Purchase of City Vehicles – Public Works to Caldwell Country 
Chevrolet, in the Amount of $40,640.

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ponciano N. Longoria 
PE, CFM

******************************************************************************
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RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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Title: Purchase of City Vehicles - Public Works
Bid No.: 2016-81
Date Opened:

UNIT EXTENDED UNIT EXTENDED UNIT EXTENDED
PRICE PRICE PRICE PRICE PRICE PRICE

1 EA $20,320.00 $20,320.00 NO BID $0.00
2 EA $21,995.00 $21,995.00 NO BID $0.00
3 EA $21,995.00 $21,995.00 NO BID $0.00
4 EA $25,840.00 $25,840.00 NO BID $0.00
5 EA $20,320.00 $20,320.00 $20,338.00 $20,338.00
6 EA $21,995.00 $21,995.00 $21,756.00 $21,756.00
7 EA $21,995.00 $21,995.00 $24,821.00 $24,821.00
8 EA $25,840.00 $25,840.00 $27,869.00 $27,869.00

$180,300.00 $94,784.00
 SUBTOTAL. . . . . . . . . . . . . . . . . .

NET TOTAL . . . . . . . . . . . . . . . . . 
TERMS. . . . . . . . . . . . . . . . . . . . .  

RECOMMENDATION:  

The above bid recommendation is made by Department Directors and the final award is subject to City Council approval.

$8,640.00
                  Prepared By: Tom Reyna

DISCLAIMER:
Page 1 of 1

                  Additional Funds Required:

Award: Bid #2016-81 Purchase of City Vehicles - Public Work to Caldwell Country Chevrolet for two (2) 
2016 ½ Ton Regular Cab Pick-Ups in the amounty of $40,640.

DELIVERY . . . . . . . . . . . . . . . . . . 7-10 DAYS

                  Department: Public Works / Streets
                  Budgeted Amount Available: $32,000.00

1 2016 ½ Ton Quad Cab 4X4 Pick-UP

TOTAL

1 2016 ½ Ton Quad Cab Pick-UP

1 2016 ½ Ton Regular Cab Pick-UP
1 2016 ½ Ton Extended Cab Pick-Up

1 2015 ½ Ton Extended Cab Pick-Up
1 2015 ½ Ton Quad Cab Pick-UP
1 2015 ½ Ton Quad Cab 4X4 Pick-UP

1 2015 ½ Ton Regular Cab Pick-UP

BID RECOMMENDATION FORM

04/18/16 @ 3:00 PM

CALDWELL COUNTRY 
CHEVROLET

MORRIS MOORE 
CHEVROLET DBA 

COWBOY CHEVROLET

ITEMS QUANTITY DESCRIPTION OF GOODS OR SERVICES             
DEPARTMENT OF PUBLIC WORKS

Gwin Rd. - Monte Cristo Rd. to North City Limits
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BIDDER’S LIST 
PURCHASE OF CITY VEHICLES 

Briggs 
1213 W. Expressway 83 
Pharr, Texas 78577 

 
Burns Motors 
1300 E. Highway 83 
McAllen, Texas 78501 

 
Charles Clark Chevrolet Co. 
P.O. Box 938 
McAllen, Texas 78501 

Ed Payne Motors, Inc. 
2101 E. Expressway 83 
Weslaco, Texas 78596-6397 

 
Hacienda Ford 
3010 W. University 
Edinburg, Texas 78539 

 
Tipotex Chevrolet 
1600 N. Expressway  
Brownsville, Texas 78521-1440 

Charles Clark Chevrolet Co. 
801  W. Hwy 83 
McAllen, Texas 78501 

 
Caldwell Country Chevrolet 
P.O. Box 27 
Caldwell, Texas 77836 

 
Boggus Ford 
1400 E. US Highway 83 
McAllen, Texas 78501 

Fiesta Chevrolet 
4002 S. Expressway 281 
Edinburg, Texas 78539 

 
Payne Motors 
2401 E. Expressway 83 
Weslaco, Texas 78596 

 
Boggus Ford 
P.O. Box 2318 
McAllen, Texas 78502-2318 

Spikes Ford 
805 E. Expressway 83 
Mission, Texas 78573 

 
Tipton Ford 
3840 N. Expressway 83 
Brownsville, Texas 78521 

 

Phillpott Motors Fleet 
Attn: Glen Angelle 
1400 Hwy 69 
Nederland, Texas 77627 

Weslaco Motors 
2401 Expressway 83 
Weslaco, Texas 78596 

 
Luke Fruia Motors, Inc. 
2645 Barnard Road 
Brownsville, Texas 78520 

 
Silsbee Ford 
1211 US Highway 69N 
Silsbee, Texas 77656 

Hacienda Ford 
3010 W. University 
Edinburg, Texas 78539 

 
Cardenas Motors 
1500 N. Expressway 
Brownsville, Texas 78521 

 

Boggus Motor Sales, Inc. 
1400 East Highway 83 
McAllen, Texas 78501-8854 
 

Bert Ogden Motors, Inc. 
Attn: Fernando De La Garza 
4221 South Highway 281 
Edinburg, Texas 78539 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Authorizing the Expenditure for the Repair of Unit 464, Commercial Side Load Retriever, by 
Rush Truck Center of Pharr, Texas, in the Amount of $27,455.57. [Ramiro L. Gomez, Director Solid 
Waste Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On April 5, 2016 a preliminary analysis was conducted on Unit# 464’s engine, which had been reported 
to have suddenly stopped working, the analysis yielded a locked up engine that would not turn over. 
Therefore, the unit was transported to Rush Truck Center’s for a more in-depth analysis to be 
conducted. A complete teardown and analysis of the engine and its components was conducted, the 
analysis and teardown concluded that the engine had suffered a major catastrophic mechanical failure 
and the extent of the damages rendered the overhaul or repair of this engine core impractical and not 
cost effective. In order to diagnose and troubleshoot, the Commercial Side Load Retriever had to be 
disassembled; therefore, we are requesting authorization to proceed with a complete engine exchange 
and reassembly on this unit which is most advantageous to the City.  Rush Truck Center submitted their 
cost estimate to perform the work in the amount of $27,455.57. This will be a dealer item repair and will 
include warranty on the engine and the work performed.

 

Staff has verified that no monies are owed to the City by Rush Truck Center. The Department has 
previously done business with Rush Truck Center.

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Authorizing the Expenditure for the Repair of Unit 464, Commercial Side Load Retriever, by 
Rush Truck Center of Pharr, Texas, in the Amount of $27,455.57. [Ramiro L. Gomez, Director Solid 
Waste Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On April 5, 2016 a preliminary analysis was conducted on Unit# 464’s engine, which had been reported 
to have suddenly stopped working, the analysis yielded a locked up engine that would not turn over. 
Therefore, the unit was transported to Rush Truck Center’s for a more in-depth analysis to be 
conducted. A complete teardown and analysis of the engine and its components was conducted, the 
analysis and teardown concluded that the engine had suffered a major catastrophic mechanical failure 
and the extent of the damages rendered the overhaul or repair of this engine core impractical and not 
cost effective. In order to diagnose and troubleshoot, the Commercial Side Load Retriever had to be 
disassembled; therefore, we are requesting authorization to proceed with a complete engine exchange 
and reassembly on this unit which is most advantageous to the City.  Rush Truck Center submitted their 
cost estimate to perform the work in the amount of $27,455.57. This will be a dealer item repair and will 
include warranty on the engine and the work performed.

 

Staff has verified that no monies are owed to the City by Rush Truck Center. The Department has 
previously done business with Rush Truck Center.previously done business with Rush Truck Center.

 

Funding is available within the 2015-2016 Fiscal Year Solid Waste Fund Operating Budget.

RECOMMENDATION:
Approve Authorizing the Expenditure for the Repair of Unit 464, Commercial Side Load Retriever, by 
Rush Truck Center of Pharr, Texas, in the Amount of $27,455.57.

 

previously done business with Rush Truck Center.

 

Funding is available within the 2015-2016 Fiscal Year Solid Waste Fund Operating Budget.

RECOMMENDATION:
Approve Authorizing the Expenditure for the Repair of Unit 464, Commercial Side Load Retriever, by 
Rush Truck Center of Pharr, Texas, in the Amount of $27,455.57.
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REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo 

\s\Ramiro L. Gomez, Jr.
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ramiro Gomez 
Director of Solid Waste 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ascencion Alonzo 

\s\Ramiro L. Gomez, Jr.
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Ramiro Gomez 
Director of Solid Waste 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Approval of First Amendment to the Community Development Block Grant Subrecipient 
Agreement Between the City of Edinburg and CASA of Hidalgo County, Inc. to Increase Contract 
Amount by $3,000. [Marissa Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On November 3, 2015, the City Council authorized the City Manager to enter into a Community 
Development Block Grant Subrecipient Agreement with CASA of Hidalgo County, Inc. in the amount of 
$3,000. 

 On March 17, 2016, CASA of Hidalgo County, Inc. submitted an official request for additional funds in 
the amount of $3,000 for their organization.  According to CASA of Hidalgo County, Inc. they have 
seen an increase in case assignments.  Currently, they have exhausted all their funds for Fiscal Year 
2015-2016 Community Development Block Grant Program.

 On Mach 21, 2016, a meeting was held with the Community Development Council to discuss and 
recommend the additional funds requested by CASA of Hidalgo County, Inc.  The Community 
Development Council voted unanimously to recommend an increased amount of $3,000. 

Funding is available through the current FY 2015 CDBG budget, due to a cost savings from another 
project.

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Approval of First Amendment to the Community Development Block Grant Subrecipient 
Agreement Between the City of Edinburg and CASA of Hidalgo County, Inc. to Increase Contract 
Amount by $3,000. [Marissa Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On November 3, 2015, the City Council authorized the City Manager to enter into a Community 
Development Block Grant Subrecipient Agreement with CASA of Hidalgo County, Inc. in the amount of 
$3,000. 

 On March 17, 2016, CASA of Hidalgo County, Inc. submitted an official request for additional funds in 
the amount of $3,000 for their organization.  According to CASA of Hidalgo County, Inc. they have 
seen an increase in case assignments.  Currently, they have exhausted all their funds for Fiscal Year 
2015-2016 Community Development Block Grant Program.

 On Mach 21, 2016, a meeting was held with the Community Development Council to discuss and 
recommend the additional funds requested by CASA of Hidalgo County, Inc.  The Community 
Development Council voted unanimously to recommend an increased amount of $3,000. 

Funding is available through the current FY 2015 CDBG budget, due to a cost savings from another 
project.

RECOMMENDATION:
Approve First Amendment to the Community Development Block Grant Subrecipient Agreement 
Between the City of Edinburg and CASA of Hidalgo County, Inc. to Increase Contract Amount by 
$3,000 Pending Approval of Final Form by the City Manager and City Attorney.

RECOMMENDATION:
Approve First Amendment to the Community Development Block Grant Subrecipient Agreement 
Between the City of Edinburg and CASA of Hidalgo County, Inc. to Increase Contract Amount by 
$3,000 Pending Approval of Final Form by the City Manager and City Attorney.
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REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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STATE OF TEXAS 
 
 
 
COUNTY OF HIDALGO 

§ 
§ 
§ 
§ 
§ 
 

FIRST AMENDMENT SUBRECIPIENT 
AGREEMENT  BETWEEN THE CITY OF 
EDINBURG AND CASA OF HIDALGO 
COUNTY, INC.  

 

THIS FIRST AMENDMENT TO  THE SUBRECIPIENT AGREEMENT  
BETWEEN THE CITY OF EDINBURG AND CASA OF HIDALGO COUNTY, INC., is 
made and entered into on this ___ day of  May, 2016, by and between CITY OF EDINBURG, 
hereinafter referred to as "City"), and CASA OF HIDALGO COUNTY, INC. (hereinafter 
referred to as "Subrecipient"), as follows: 

RECITALS  
 

WHEREAS, this First Amendment is in reference to the Subrecipient Agreement  between 
the City of Edinburg and CASA of Hidalgo County, Inc., effective October 1, 2015, (hereinafter 
“the Agreement”) attached hereto as Exhibit “A,” and made a part hereof; and 

 
 WHEREAS, Subrecipient and City entered into the Agreement wherein Subrecipient 
was awarded $3,000 to perform services as outlined in the Agreement; and 
  
 WHEREAS, Subrecipient and City desire to amend the Agreement by changing the 
amount in Section II Statement of Work from $3,000 to $6,000 and to change Exhibit B-1 and B-
2 from $3,000 to $6,000 and where ever said amount appears. 
 

NOW THEREFORE, Subrecipient and City, for and in consideration of the mutual 
covenants and benefits to the parties herein contained, mutually agree as follows: 

SECTION I. 

The Agreement is amended as set out in the above recitals which are incorporated herein. 

 

 SECTION II. 

Except as set forth in this First Amendment, the provisions of the Contract shall remain 
unaffected and shall continue in full force and effect in accordance with the terms as provided. 

 

IN WITNESS WHEREOF, this Agreement is executed this the day first above written, 
to be effective as herein stated. 
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     CITY OF EDINBURG 

 
      BY:_____________________________ 
             Richard M. Hinojosa, City Manager 
             P.O. Box 1079 
             Edinburg, Texas 78540 
             Phone:  (956)388-8207 
             Fax:     (956)383-7111 
 
ATTEST: 
 
 
BY: _________________________________      
 Myra L. Ayala Garza, City Secretary 
 
 
APPROVE AS TO FORM: 
 
PALACIOS GARZA & THOMPSON P.C. 
 
By:_________________________________ 
     Ricardo Palacios, City Attorney 
 
 
ATTACHMENTS: 
Exhibit “A” (Agreement) 
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EXHIBIT “A” TO FIRST AMENDMENT SUBRECIPIENT 

AGREEMENT BETWEEN THE CITY OF EDINBURG AND 
CASA OF HIDALGO COUNTY, INC.  
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Authorizing the City Manager to Enter into a Memorandum of Understanding (MOU) Between 
the City of Edinburg Police Department and the Edinburg Consolidated Independent School District 
Police Department, [David White, Chief of Police]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The mission of this Memorandum of Understanding (MOU) is to provide a system of cooperation and 
resources between the Edinburg Police Department and the Edinburg Consolidated Independent School 
District Police Department. This collaboration of department’s will enhance relations and increase 
effectiveness in reducing crime in the City of Edinburg, and create a safer environment for our 
community. 

The purpose of this MOU is to set out common understandings of the policies and procedures that the 
Edinburg Police Department and the Edinburg Consolidated Independent School District Police 
Department will follow in providing police service to the citizens of Edinburg, Hidalgo County, Texas. 
This MOU is not a contract, but an agreement to establish a spirit of cooperation and enhance the 
services that both agencies provide to the citizens of Edinburg, Texas. 

 

The MOU also allows the Edinburg Consolidated Independent School District Police Department 
access to the Edinburg Police Department Shooting Range. Use will be coordinated through the 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Authorizing the City Manager to Enter into a Memorandum of Understanding (MOU) Between 
the City of Edinburg Police Department and the Edinburg Consolidated Independent School District 
Police Department, [David White, Chief of Police]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
The mission of this Memorandum of Understanding (MOU) is to provide a system of cooperation and 
resources between the Edinburg Police Department and the Edinburg Consolidated Independent School 
District Police Department. This collaboration of department’s will enhance relations and increase 
effectiveness in reducing crime in the City of Edinburg, and create a safer environment for our 
community. 

The purpose of this MOU is to set out common understandings of the policies and procedures that the 
Edinburg Police Department and the Edinburg Consolidated Independent School District Police 
Department will follow in providing police service to the citizens of Edinburg, Hidalgo County, Texas. 
This MOU is not a contract, but an agreement to establish a spirit of cooperation and enhance the 
services that both agencies provide to the citizens of Edinburg, Texas. 

 

The MOU also allows the Edinburg Consolidated Independent School District Police Department 
access to the Edinburg Police Department Shooting Range. Use will be coordinated through the access to the Edinburg Police Department Shooting Range. Use will be coordinated through the 
Edinburg Police Department. 

 

The Attached Agreement replaces the Agreement dated May 16, 2012.

RECOMMENDATION:
Approve Authorizing the City Manager to Enter into a Memorandum of Understanding (MOU) Between 
the City of Edinburg Police Department and the Edinburg Consolidated Independent School District 
Police Department. 

access to the Edinburg Police Department Shooting Range. Use will be coordinated through the 
Edinburg Police Department. 

 

The Attached Agreement replaces the Agreement dated May 16, 2012.

RECOMMENDATION:
Approve Authorizing the City Manager to Enter into a Memorandum of Understanding (MOU) Between 
the City of Edinburg Police Department and the Edinburg Consolidated Independent School District 
Police Department. 
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REVIEWED BY: PREPARED BY:
Lt. Chad Dufner

 
 
 
 

/s/Richard M. Hinojosa
/s/Ricardo Palacios by CP

/s/David White
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

David White 
Chief of Police

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
Lt. Chad Dufner

 
 
 
 

/s/Richard M. Hinojosa
/s/Ricardo Palacios by CP

/s/David White
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

David White 
Chief of Police

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Approval of a Hold Harmless and Non-Exclusive Agreement Between Alonzo Cantu 
Construction, Inc. and the City of Edinburg Concerning Certain Pedestrian Improvements to the 
Edinburg Stub Drainage Ditch and Authorizing the City Manager to Execute Such Agreement. [Ponciano 
N. Longoria, P.E., C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
Staff recommends approval of the Agreement for the connectivity to the Edinburg Municipal park by 
constructing a pedestrian bridge across the Ditch to connect the adjacent to the new Soccer Field 
complex.   

Cantu Construction shall obtain at the their sole cost and expense Engineering design and specification 
for the beautification to the Ditch, the pedestrian bridge crossing within the right of way (collectively the 
“ditch improvements) and shall be responsible for supervision of all phases of the design of the crossing, 
construction, and maintenance of the improvements.  

RECOMMENDATION:
Approve Hold Harmless and Non-Exclusive Agreement Between Alonzo Cantu Construction, Inc. and 
the City of Edinburg Concerning Certain Pedestrian Improvements to the Edinburg Stub Drainage Ditch 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Approval of a Hold Harmless and Non-Exclusive Agreement Between Alonzo Cantu 
Construction, Inc. and the City of Edinburg Concerning Certain Pedestrian Improvements to the 
Edinburg Stub Drainage Ditch and Authorizing the City Manager to Execute Such Agreement. [Ponciano 
N. Longoria, P.E., C.F.M., Director of Public Works]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
Staff recommends approval of the Agreement for the connectivity to the Edinburg Municipal park by 
constructing a pedestrian bridge across the Ditch to connect the adjacent to the new Soccer Field 
complex.   

Cantu Construction shall obtain at the their sole cost and expense Engineering design and specification 
for the beautification to the Ditch, the pedestrian bridge crossing within the right of way (collectively the 
“ditch improvements) and shall be responsible for supervision of all phases of the design of the crossing, 
construction, and maintenance of the improvements.  

RECOMMENDATION:
Approve Hold Harmless and Non-Exclusive Agreement Between Alonzo Cantu Construction, Inc. and 
the City of Edinburg Concerning Certain Pedestrian Improvements to the Edinburg Stub Drainage Ditch the City of Edinburg Concerning Certain Pedestrian Improvements to the Edinburg Stub Drainage Ditch 
and Authorizing the City Manager to Execute Such Agreement.  

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ricardo Palacios by CP

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ponciano N. Longoria 
PE, CFM

******************************************************************************

the City of Edinburg Concerning Certain Pedestrian Improvements to the Edinburg Stub Drainage Ditch 
and Authorizing the City Manager to Execute Such Agreement.  

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/Ricardo Palacios by CP

/s/ Ponciano N. 
Longoria, P.E., CFM

Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ponciano N. Longoria 
PE, CFM

******************************************************************************
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RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

RECORD OF VOTE: APPROVED
DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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STATE OF TEXAS           §  
  
COUNTY OF HIDALGO    §  
  

HOLD HARMLESS AND NON-EXCLUSIVE USE AGREEMENT 
 

THIS HOLD HARMLESS AND NON-EXCLUSIVE USE AGREEMENT 
(“Agreement”) is entered on this the ______ day of,_______ 2016, by the ALONZO CANTU 
CONSTRUCTION, INC. (hereinafter referred to as “Contractor”), and CITY OF EDINBURG, 
(hereinafter referred to as “City”), a municipal corporation of the State of Texas relating to the real 
estate situated in the City of Edinburg, County of Hidalgo, State of Texas, which is depicted on 
the plat attached hereto marked Exhibit A and by this reference incorporated herein, (“Property”).  

 
WITNESSETH:  

WHEREAS, in conjunction with modifications to the Edinburg Scoccer Stadium’ 
Pedestrian Crossing Bridge for the adjacent Municipal Park’s soccer practice fields, attached 
hereto as Exhibit “A” and made a part hereof (“Improvements”); and  

WHEREAS, City is desirous of improving a certain municipal park within the City; 
 

WHEREAS, a drainage ditch of the Hidalgo County Drainage District #1 known as the 
Edinburg Stub which is located north of Freddy Gonzalez Street in the City between Raul Longoria 
and Doolittle Roads is adjacent to City's municipal park (the "Ditch"); 

WHEREAS, the Improvements will provide the Grantor improved ingress and egress to 
said property and is in the interest of the public health, safety and welfare; and  

WHEREAS, City is desirous of constructing a pedestrian bridge across the Ditch and right 
of way of the Ditch and has entered into an Interlocal Agreement with the Hidalgo County 
Drainage District #1 (Exhibit “B”) and A Right of Entry and Hold Harmless Agreement (Exhibit 
“C”); and 

WHEREAS, City, desires to facilitate Contractor's efforts of constructing the pedestrian 
bridge.   

NOW, THEREFORE, for and in consideration of the mutual covenants and conditions 
hereinafter set forth, the parties hereto agree as follows:  
 

1. Contractor shall obtain at Contractor’s sole cost and expense engineering design and 
specifications for the pedestrian bridge crossing the ditch (collectively the "Ditch 
Improvements") and shall be responsible for supervision of all phases of the design of the 
Crossings and construction of the Improvements. 

 
2. Prior to proceeding with the construction of the pedestrian bridge crossing the ditch, the 

Contractor shall present to the City with the plans and specifications pedestrian bridge 
crossing for its review and possible approval and such approval shall not be unreasonably 
withheld. City shall have sixty (60) days following presentation by Contractor to City of 

Page 939



Page 940



Page 941



Page 942



Page 943



Page 944



Page 945

treyna
Typewritten Text
Exhibit "C"

treyna
Typewritten Text



Page 946



Page 947



Page 948



 

Location of the Data 
Collection, by 
Engineering Firm.

Ra
ul
 L
on

go
ria

 R
d.

Edinburg Municpal Park
(Doolittle)

Page 949



RESOLUTIONS 

Page 950



AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Resolution to Facilitate a Non-Recourse Loan from the City of Edinburg to Wisconsin Street 
Housing, LP, a Texas Limited Partnership, in the Amount of $1,275,000 in Connection with the 
Financing of a Multifamily Affordable Housing Community to be Known as "The Heights Apartments". 
[Marissa Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On February 17, 2015, City Council approved a Resolution of Support for the Heights Apartments as 
requested by Highridge Costa Development Company, LLC (HCDC) and Casa Linda Development 
Corporation (CLDC).

On February 25, 2015, City Council approved a Resolution for Financial Commitment for an 
Application to the Texas Department of Housing and Community Affairs for Affordable Housing Tax 
Credits for The Heights Apartments.

On July 30, 2015, Wisconsin Street Housing, L.P. (Development Owner) was awarded $1,432,741 in 
federal housing tax credits to develop The Heights Apartments in Edinburg.

On August 18, 2015 the City Council authorized the City Manager to execute a commitment for the 
Loan term sheet.

Citi Bank, N.A. has agreed to loan $1,275,000 as a non-recourse loan to the City for the development 

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Resolution to Facilitate a Non-Recourse Loan from the City of Edinburg to Wisconsin Street 
Housing, LP, a Texas Limited Partnership, in the Amount of $1,275,000 in Connection with the 
Financing of a Multifamily Affordable Housing Community to be Known as "The Heights Apartments". 
[Marissa Garza, Director of Community Development/Grants Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
On February 17, 2015, City Council approved a Resolution of Support for the Heights Apartments as 
requested by Highridge Costa Development Company, LLC (HCDC) and Casa Linda Development 
Corporation (CLDC).

On February 25, 2015, City Council approved a Resolution for Financial Commitment for an 
Application to the Texas Department of Housing and Community Affairs for Affordable Housing Tax 
Credits for The Heights Apartments.

On July 30, 2015, Wisconsin Street Housing, L.P. (Development Owner) was awarded $1,432,741 in 
federal housing tax credits to develop The Heights Apartments in Edinburg.

On August 18, 2015 the City Council authorized the City Manager to execute a commitment for the 
Loan term sheet.

Citi Bank, N.A. has agreed to loan $1,275,000 as a non-recourse loan to the City for the development Citi Bank, N.A. has agreed to loan $1,275,000 as a non-recourse loan to the City for the development 
of The Heights Apartments.

RECOMMENDATION:
Approve Resolution to Facilitate a Non-Recourse Loan from the City of Edinburg to Wisconsin Street 
Housing, LP, a Texas Limited Partnership, in the Amount of $1,275,000 in Connection with the 
Financing of a Multifamily Affordable Housing Community to be Known as “The Heights Apartments

Citi Bank, N.A. has agreed to loan $1,275,000 as a non-recourse loan to the City for the development 
of The Heights Apartments.

RECOMMENDATION:
Approve Resolution to Facilitate a Non-Recourse Loan from the City of Edinburg to Wisconsin Street 
Housing, LP, a Texas Limited Partnership, in the Amount of $1,275,000 in Connection with the 
Financing of a Multifamily Affordable Housing Community to be Known as “The Heights Apartments”.
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REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

REVIEWED BY: PREPARED BY:
 

 
 
/s/Ricardo Palacios by CP
Ricardo Palacios
CityAttorney

/s/Richard M. Hinojosa
/s/Ascencion Alonzo

/s/ Marissa Garza
Richard M. Hinojosa
City Manager

Ascencion Alonzo
Director of Finance

Marissa Garza 
Director of Community 
Development/Grants 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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RESOLUTION NO. 
 
THE STATE OF TEXAS § RESOLUTION TO FACILITATE A NON-RECOURSE 

LOAN FROM THE CITY TO WISCONSIN STREET 
HOUSING, LP, A TEXAS LIMITED PARTNERSHIP, IN 
THE AMOUNT OF $1,275,000, IN CONNECTION 
WITH THE FINANCING OF A MULTIFAMILY 
AFFORDABLE HOUSING COMMUNITY TO BE 
KNOWN AS “THE HEIGHTS APARTMENTS”. 
 

 
 
COUNTY OF HIDALGO 

 
 
§ 

 
 
 
CITY OF EDINBURG 

 
 
 
§ 

 

WHEREAS, the City of Edinburg (“City”) recognizes the importance of its role in local 
economic development and the development of affordable housing; and 

WHEREAS, on February 17, 2015, the City Council approved support for the housing 
tax credit application to the Texas Department of Housing and Community Affairs (“TDHCA”) 
for The Heights Apartments by Resolution No. 2178; and 

WHEREAS, on February 25, 2015, the City Council authorized a financial commitment 
of $1,275,000 as a permanent non-recourse loan with a minimum term of 15 years, a minimum 
amortization period of thirty (30) years with an interest rate no higher than 3 percent per annum 
to Wisconsin Street Housing, LP, development owner by Resolution No. 2185; and  

WHEREAS, on March 17, 2015 the City Council annexed the development site; and 

WHEREAS, on August 5, 2015 the City Council authorized the rezoning of the 13.773 
acre development site located at the southwest quadrant of S. Raul Longoria Road and 
Wisconsin Road to Urban Residential; and 

WHEREAS, on August 18, 2015 the City Council considered and authorized the City 
Manager to execute a commitment for the Loan term sheet; and  

WHEREAS, the TDHCA 2015 Qualified Allocation Plan (QAP) and Multifamily Rules 
provides for a funding method for the City to borrow the funds from a financial institution as a 
non-recourse loan and then loan the funds to the development owner; and 

WHEREAS, Citibank, N.A. has agreed to loan to the City the necessary funds; and 

WHEREAS, Wisconsin Street Housing, LP has agreed to borrow the funds from the 
City; and 

WHEREAS, Citibank, N.A. is the construction and permanent lender for the 
development of The Heights Apartments; and 

WHEREAS, the City desires to facilitate a non-recourse loan from the City to Wisconsin 
Street Housing, LP, a Texas limited partnership ("WS Housing"), in the amount of 
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$1,275,000.00 (the "WS Housing Loan"), in connection with the financing of a multifamily 
affordable housing community to be known as "The Heights Apartments" (the "Project"); and 

 
WHEREAS, the City desires to obtain a non-recourse loan from Citibank, N.A., a 

national banking association, in the amount of $1,275,000.00 (the "City Loan"), to be used by 
the City to provide funds for the WS Housing Loan;  
 
NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
EDINBURG: 

 
Section 1. That the WS Housing Loan is hereby approved, and the transactions effected or to 
be effected pursuant to, and in substantial accordance with, the terms of the Multifamily 
Permanent Subordinate Note, the Subordinate Multifamily Deed of Trust, Assignment of Rents, 
Security Agreement and Fixture Filing, the Exceptions to Non-Recourse Guaranty, the 
Agreement of Environmental Indemnification, and such other documents as contemplated 
thereby and related thereto, are hereby approved; and it is further, 
 
Section 2. That the City Loan is hereby approved, and the transactions effected or to be 
effected pursuant to, and in substantial accordance with, the terms of the Citi Note, the Loan 
Agreement, the Intercreditor and Subordination Agreement, the Collateral Assignment of Loan, 
and such other documents as contemplated thereby and related thereto, are hereby approved; and 
it is further, 

 
Section 3. That all of the documents, instruments, and other writings executed by the City  
(both individually and in a representative capacity as identified in these Resolutions) to 
consummate the transactions contemplated herein (collectively, the "Transaction Documents") 
shall be in form and substance approved by the City Manager, Executing Officer, (as such term 
is hereinafter defined) of the City (both individually and in a representative capacity as identified 
in these Resolutions), his approval of each such instrument to be conclusively evidenced by 
[his/her] execution thereof; and it is further, 

 
Section 4. That the City (both individually and in a representative capacity as identified in 
these Resolutions) review, execute and approve all other documents necessary to effectuate the 
foregoing transactions, all on such terms and containing such provisions as the Executing Officer 
shall deem appropriate, and the approval of the terms of each such instrument herein described 
by the Executing Officer, shall be conclusively evidenced by his/her execution and delivery 
thereof; and it is further 

 
Section 5. That the authorization of the City to enter into the Transaction Documents and 
any Executing Officer's execution and delivery of the Transaction Documents in the name and on 
behalf of the City, in the form as so executed and delivered, is hereby approved, ratified and 
confirmed; and it is further 

 
Section 6. That the City Manager "Executing Officer", acting alone without the joinder of 
any other [officer], is hereby authorized and directed to, for and on behalf and as the act and deed 
of the City, execute and deliver all other documents, instruments, and writings of every nature 
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whatsoever in connection with the Project, the WS Housing Loan, and the City Loan, including 
without limitation, the Transaction Documents, as the Executing Officer deems necessary in 
order to carry into effect the intent and purpose of these Resolutions, and any other instruments 
approved by the Executing Officer (acting in a representative capacity as identified in these 
Resolutions or otherwise), his/her approval of each such instrument to be conclusively evidenced 
by his/her execution thereof, and to take such other actions in the consummation of the 
transactions herein contemplated as the Executing Officer shall deem necessary or advisable, 
without the necessity of attestation by the secretary or other officer or director, and any and all 
acts heretofore taken by the Executing Officer to such end are hereby expressly ratified and 
confirmed as the acts and deeds of the City; effective as of the date such action was taken; and it 
is further 

 
Section 7. That action by any of the officers of the City, and any person or persons 
designated and authorized so to act by any such officer or manager, to do and perform, or cause 
to be done and performed, in the name and on behalf of the City, or the execution and delivery, 
or causing to be executed and delivered, such other security agreements, financing statements, 
notices, requests, demands, directions, consents, approvals, waivers, acceptances, appointments, 
applications, certificates, agreements, supplements, amendments, further assurances and other 
instruments and communications, in the name and on behalf of the City or otherwise, as they, or 
any of them, may deem to be necessary or advisable in order to carry into effect the intent of the 
these Resolutions or to comply with the requirements of the instruments approved or authorized 
by the these Resolutions, is hereby approved, ratified and confirmed; and it is further 
 
Section 8. That to the extent any of the actions authorized by these Resolutions have already 
been taken on behalf of the City (both individually and in a representative capacity as identified 
in these Resolutions), or by any employee of the City at the direction of an officer, toward 
completion of the transactions contemplated by these Resolutions, or the performance of the 
obligations of the City as set forth in documents executed in connection with this transaction, 
such actions are hereby ratified and confirmed as the valid actions of the City, effective as of the 
date such actions were taken; and it is further 

 
Section 9. That the City Council finds the actions authorized by these Resolutions may 
reasonably be expected to directly or indirectly benefit the City. 
 
Section 10. That this Resolution take effect immediately from and after its passage and it is 
accordingly so resolved. 
 
Section 11. This formal action has been taken to put on record the opinions expressed by the 
City of Edinburg as of the date of this Resolution. 
 
Section 12. The undersigned on behalf of the City of Edinburg, acting through its governing 
body, is hereby authorized, empowered, and directed to certify these resolutions to TDHCA. 
 
 READ, CONSIDERED, PASSED AND APPROVED at a regular meeting of the City 
Council of the City of Edinburg, Texas at which a quorum was present and which was held in 
accordance with V.T.C.A. Government Code, Section 551.041, on the 17th day of May, 2016. 
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        CITY OF EDINBURG 
 
 
       By: ______________________________                              

       Richard H. Garcia, Mayor 
 
ATTEST: 
 
  
By: ________________________________                                                                      
       Myra L. Ayala Garza, City Secretary 
 
 
APPROVE AS TO FORM: 
Palacios, Garza & Thompson, P.C. 
 
 
By: ________________________________                                                                      
       City Attorney 
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LOAN AGREEMENT 

 

AMONG 

CITIBANK, N.A., 

AS BANK, 

AND 

CITY OF EDINBURG, 

AS BORROWER 

AND 

WISCONSIN STREET HOUSING, LP 

AS PROJECT OWNER 

 

Dated as of May __, 2016 
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LOAN AGREEMENT 

THIS LOAN AGREEMENT (this “Bank Loan Agreement”) is dated for reference purposes only as of 

the ___ day of May, 2016, but will not be effective and binding on the parties hereto until the Closing Date (as 

hereinafter defined), and is among CITY OF EDINBURG, a Texas municipal corporation (together with its 

successors and assigns, the “Borrower”), WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership (the “Project Owner”), and CITIBANK, N.A., a national banking association (together with its 

successors and assigns, the “Bank”). 

WITNESSETH: 

RECITALS 

WHEREAS, Project Owner has applied to the Bank for a construction to permanent loan (“Senior 

Loan”) evidenced by that certain Construction Loan Agreement of even date herewith by and between Project 

Owner and Bank (the “Senior Loan Agreement”), for the acquisition, construction, rehabilitation, 

development, equipping and/or operation of a 128-unit multifamily residential project located in Edinburg, 

Hidalgo County, Texas, known or to be known as The Heights Apartments (“Project”); 

WHEREAS, the Borrower has also applied to the Bank for a loan (the “Bank Loan”) to further finance 

the acquisition, development, construction and/or rehabilitation of the Project.  The Bank Loan is evidenced by 

that certain Bank Note dated May __, 2016, in the amount of $1,275,000.00 (“Bank Note”), and will be 

advanced to Borrower pursuant to this Bank Loan Agreement, the proceeds of which will then be loaned (the 

“Project Owner Subordinate Loan”) by Borrower to the Project Owner and will be evidenced by a 

Multifamily Permanent Subordinate Note in the amount of $1,275,000.00 (the “Project Owner Subordinate 

Note”) and secured by, among other things, that certain Subordinate Multifamily Deed of Trust, Assignment of 

Rents, Security Agreement and Fixture Filing (as amended, restated and/or supplemented from time to time, the 

“Project Owner Subordinate Security Instrument”), encumbering the Mortgaged Property.  As security for 

the Bank Loan, Borrower will collaterally assign the Project Owner Subordinate Loan pursuant to a Collateral 

Assignment of Loan of even date herewith (the “Collateral Assignment”).   

NOW, THEREFORE, in consideration of the premises and the mutual representations, covenants and 

agreements herein contained, the parties hereto do hereby agree as follows: 

ARTICLE I 

DEFINITIONS; PRINCIPLES OF CONSTRUCTION 

Section 1.1. Specific Definitions; Principles of Construction.  For all purposes of this Bank 

Loan Agreement, except as otherwise expressly provided or unless the context otherwise requires: 

(a) Unless specifically defined herein, all capitalized terms shall have the meanings ascribed thereto 

in the Project Owner Subordinate Security Instrument, the Senior Loan Agreement or the Senior Loan 

Documents, as such documents shall be amended, modified or supplemented from time to time and 

notwithstanding the repayment of the Senior Loan or the termination of any such documents. 

(b) All accounting terms not otherwise defined herein shall have the meanings assigned to them, and 

all computations herein provided for shall be made, in accordance with GAAP. 
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(c) All references in this instrument to designated “Articles,” “Sections” and other subdivisions are 

to the designated Articles, Sections and subdivisions of this instrument as originally executed. 

(d) All references in this instrument to a separate instrument are to such separate instrument as the 

same may be amended or supplemented from time to time pursuant to the applicable provisions thereof. 

(e) Unless otherwise specified, (i) all references to sections and schedules are to those in this Bank 

Loan Agreement, (ii) the words “hereof,” “herein” and “hereunder” and words of similar import refer to this 

Bank Loan Agreement as a whole and not to any particular provision, (iii) all definitions are equally applicable 

to the singular and plural forms of the terms defined and (iv) the word “including” means “including but not 

limited to.” 

Section 1.2. Definitions.  The following terms, when used in this Bank Loan Agreement (including 

when used in the above recitals), shall have the following meanings: 

“Bank Loan” shall mean the loan made by the Bank to the Borrower pursuant to this Bank Loan 

Agreement, in the maximum principal amount of the Bank Loan Amount, as evidenced by the Bank Note. 

“Bank Loan Amount” shall mean the maximum principal amount of $1,275,000.00. 

“Bank Loan Documents” shall mean this Bank Loan Agreement, the Bank Note, and the Collateral 

Assignment. 

“Bank Loan Payments” shall mean the loan payments payable pursuant to the Bank Note. 

“Bank Loan Proceeds” shall mean proceeds of the Bank Loan, to be disbursed by Bank to Borrower in 

accordance with Article III of this Bank Loan Agreement. 

 “Bank Note” shall have the meaning set forth in the Recitals hereto. 

“Borrower” shall have the meaning set forth in the recitals hereto. 

“Borrower Subordinate Payment Obligations” shall mean all payment obligations of the Borrower 

under the Bank Loan Documents. 

“Closing Date” shall mean May __, 2016. 

“Collateral Assignment” shall have the meaning set forth in the recitals hereto. 

“Events of Default” shall have the meaning set forth in Section 5.1 hereof. 

“Potential Default” shall mean the occurrence of an event, which, under this Bank Loan Agreement or 

any other Bank Loan Document, would, but for the giving of notice or passage of time, or both, be an Event of 

Default. 

“Project” shall have the meaning set forth in the recitals hereto. 

“Project Owner” shall have the meaning set forth in the recitals hereto. 
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“Project Owner Subordinate Loan” shall have the meaning set forth in the recitals hereto. 

“Project Owner Subordinate Note” shall have the meaning set forth in the recitals hereto. 

“Senior Loan” shall have the meaning set forth in the recitals hereto. 

“Senior Loan Agreement” shall have the meaning set forth in the recitals hereto. 

“Senior Loan Documents” means the Senior Loan Agreement and all of the documents executed in 

connection therewith evidencing or securing the Senior Loan. 

ARTICLE II 

 

GENERAL 

Section 2.1. Bank Loan; Bank Note.   

(a) On the Closing Date, the Bank shall make the Bank Loan to the Borrower pursuant to the terms 

hereof, which shall mature and be payable at the times and in the amounts required under the terms hereof and 

of the Bank Note.  The Borrower hereby accepts the Bank Loan. As evidence of its obligation to repay the Bank 

Loan, simultaneously with the delivery of this Bank Loan Agreement to the Bank, the Borrower hereby agrees 

to execute and deliver the Bank Note.  

(b) On the Closing Date, the Borrower shall make the Project Owner Subordinate Loan to the 

Project Owner pursuant to the terms hereof, which shall mature and be payable at the times and in the amounts 

required under the terms hereof and of the Project Owner Subordinate Note  (but will be funded as and when 

provided for in Article III hereof).  The Project Owner hereby accepts the Project Owner Subordinate Loan.  As 

evidence of its obligation to repay the Project Owner Subordinate Loan, simultaneously with the delivery of this 

Bank Loan Agreement to the Borrower, the Project Owner hereby agrees to execute and deliver the Project 

Owner Subordinate Note.  

Section 2.2. Loan Payments.  

 (a) The Borrower shall make the Bank Loan Payments to the Bank in accordance with the Bank 

Note. 

(b)  The Project Owner shall make payments to the Borrower in accordance with the terms of the 

Project Owner Subordinate Note.  

(c)  All payments made by the Borrower and the Project Owner hereunder or under the other Bank 

Loan Documents and the Project Owner Subordinate Note shall be made irrespective of, and without any 

deduction for, any set-offs or counterclaims, but such payment shall not constitute a waiver of any such set offs 

or counterclaims. 

Section 2.3. Additional Payments.   

A. Borrower Obligations 
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(a) The Borrower shall pay to the Bank on demand the following amounts: 

(i) all fees, charges, costs, advances, indemnities and expenses, including agent and 

counsel fees, of the Bank actually and reasonably incurred under the Bank Loan Documents; and 

(ii) any late charge due and payable under the terms of the Bank Note and Section 2.4 

herein. 

(b) The Borrower shall pay to the party entitled thereto as expressly set forth in this Bank 

Loan Agreement, or the other Bank Loan Documents: 

(i) all expenses actually and reasonably incurred in connection with the enforcement 

of any rights under this Bank Loan Agreement, any other Bank Loan Document; and 

(ii) all other payments of whatever nature that the Borrower has agreed to pay or 

assume under the provisions of this Bank Loan Agreement or any other Bank Loan Document; 

and 

B. Project Owner Obligations.  

(a)  The Project Owner shall pay to the holder of the Project Owner Subordinate Note on 

demand the following amounts: 

(i) all fees, charges, costs, advances, indemnities and expenses, including agent and 

counsel fees, of the holder of the Project Owner Subordinate Note actually and reasonably 

incurred under and with respect to the loan evidenced by the Project Owner Subordinate Note, 

the Project Owner Subordinate Security Instrument, and the Mortgaged Property, as and when 

the same become due; 

(ii) all charges, costs, advances, indemnities and expenses, including agent and 

counsel fees, of the holder of the Project Owner Subordinated Note actually and reasonably 

incurred by holder of the Project Owner Subordinated Note at any time in connection with the 

Project Owner Subordinate  Loan, the Mortgaged Property or the Project, including, without 

limitation, reasonable counsel fees and expenses incurred in connection with the interpretation, 

performance, or amendment and all counsel fees and expenses relating to the enforcement of any 

document governing, securing and/or evidencing the Project Owner Subordinate Loan or in 

connection with questions or other matters arising under such documents or in connection with 

any federal or state tax audit; and 

(iii) any late charge due and payable under the terms of the Project Owner Subordinate 

Note. 

(b) The Project Owner shall pay to the party entitled thereto as expressly set forth in this 

Bank Loan Agreement, the Project Owner Subordinate Note, or the Project Owner Subordinate Security 

Instrument: 
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(i) all expenses incurred in connection with the enforcement of any rights under this 

Bank Loan Agreement, the Project Owner Subordinate Note, or  the Project Owner Subordinate 

Security Instrument; 

(ii) all other payments of whatever nature that the Project Owner has agreed to pay or 

assume under the provisions of this Bank Loan Agreement,  the Project Owner Subordinate 

Note, or the Project Owner Subordinate Security Instrument; and 

(iii) all expenses, costs and fees relating to inspections of the Project or the Mortgaged 

Property required by the holder of the Project Owner Subordinate Note in accordance with this 

Bank Loan Agreement. 

Section 2.4. Overdue Payments; Payments if Default.  If any amount due under the Bank 

Loan Documents is not paid by or on behalf of the Borrower  when due, the Borrower shall pay to the Servicer, 

a late charge in the amount and to the extent set forth in the Bank Note.   

Section 2.5. Grant of Security Interest; Application of Funds.   

(a) Borrower hereby grants to Bank, as security for the Borrower’s obligations, a security interest in, 

any and all deposits (general or special, including but not limited to debt evidenced by certificates of deposit, 

whether matured or unmatured, but not including trust accounts) and any other debt at any time held or owing 

by Bank to or for the credit or the account of Borrower (contingent on collateral) arising out of this Bank Loan 

Agreement or the other Bank Loan Documents. 

(b) To the extent not inconsistent with the Project Owner Subordinate Security Instrument and as 

security for the payment of all obligations under the Project Owner Subordinate Note and the performance by 

the Project Owner of all other terms, conditions and provisions of the Project Owner Subordinate Note and the 

Project Owner Subordinate Security Instrument, the Project Owner hereby pledges and assigns to the holder of 

the Project Owner Subordinate Loan, and grants to the holder of the Project Owner Subordinate Loan a security 

interest in, all its right, title and interest in and to all payments to or moneys held in the funds and accounts 

created and held by the holder of the Project Owner Subordinate Loan, such security interest being subject and 

subordinate to the security interest in favor of the holder of the Senior Loan or any other loan secured by a deed 

of trust or mortgage recorded prior to the Project Owner Subordinate Security Instrument.  This Bank Loan 

Agreement is, among other things, intended by the parties to be a security agreement for purposes of the UCC.  

Upon the occurrence and during the continuance of an Event of Default hereunder, the holder of the Project 

Owner Subordinate Loan shall apply or cause to be applied any sums held by the holder of the Project Owner 

Subordinate Loan in any manner and in any order determined by the holder of the Project Owner Subordinate 

Loan, in the holder of the Project Owner Subordinate Loan’s sole and absolute discretion. 

Section 2.6. Marshalling; Payments Set Aside.  Bank shall be under no obligation to marshal 

any assets in favor of Borrower or any other Person or against or in payment of any indebtedness secured, 

pertaining to or evidenced by the Bank Loan Documents.  To the extent that Borrower makes a payment or 

payments or transfers any assets to Bank, or Bank enforces its liens, and such payment or payments or transfers, 

or the proceeds of such enforcement or any part thereof are subsequently invalidated, declared to be fraudulent 

or preferential, set aside or required to be repaid to a trustee, receiver or any other party in connection with any 

insolvency proceeding, or otherwise, then:  (i) any and all obligations owed to Bank and any and all remedies 

available to Bank under the terms of the Bank Loan Documents or in law or equity against Borrower shall be 
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automatically revived and reinstated to the extent (and only to the extent) of any recovery permitted under 

clause (ii) below; and (ii) Bank shall be entitled to recover (and shall be entitled to file a proof of claim to obtain 

such recovery in any applicable bankruptcy, insolvency, receivership or fraudulent conveyance or fraudulent 

transfer proceeding) either:  (x) the amount of payments or the value of the transfer or (y) if the transfer has 

been undone and the assets returned in whole or in part, the value of the consideration paid to or received by 

Borrower for the initial asset transfer, plus in each case any deferred interest from the date of the disgorgement 

to the date of distribution to Bank in any bankruptcy, insolvency, receivership or fraudulent conveyance or 

fraudulent transfer proceeding, and any costs and expenses due and owing, including, without limitation, any 

reasonable attorneys’ fees incurred by Bank in connection with the exercise by Bank of its rights under this 

Section 2.6. 

ARTICLE III 

 

DISBURSEMENT MATTERS 

Section 3.1. The proceeds of the Bank Loan shall be disbursed to Borrower and then loaned by 

Borrower to the Project Owner upon the satisfaction of all of the Conditions to Conversion of the Senior Loan 

to a permanent loan set forth in and defined in Exhibit "E" of the Senior Loan Agreement which are deemed to 

be incorporated by reference into this Bank Loan Agreement; provided, however,  it is acknowledged and 

agreed that the proceeds of the Bank Loan and the Project Owner Subordinate Loan will be funded in a single 

disbursement concurrently with Conversion (upon satisfaction of all Conditions to Conversion). 

ARTICLE IV 

 

[RESERVED]. 

ARTICLE V 

 

DEFAULTS 

Section 5.1. Events of Default.  Each of the following events shall constitute an “Event of 

Default”: 

(a) (i) failure by the Borrower to pay any Bank Loan Payment in the manner and on the date such 

payment is due in accordance with the terms and provisions of the Bank Note, or (ii) failure by the Project 

Owner to pay when due in the manner and on the date any payment under the Project Owner Subordinate Note 

is due in accordance with the terms and provisions of such Project Owner Subordinate Note. 

(b) failure by or on behalf of the Borrower to pay when due any amount (other than as provided in 

subsection (a) above or elsewhere in this Section 5.1) required to be paid by the Borrower under this Bank Loan 

Agreement, the Bank Note, or any of the other Bank Loan Documents, including a failure to repay any amounts 

that have been previously paid but are recovered, attached or enjoined pursuant to any insolvency, receivership, 

liquidation or similar proceedings, which default remains uncured for a period of five (5) days after Written 

Notice thereof shall have been given to the Borrower; 

(c) Failure by or on behalf of the Project Owner to pay any amount due under the Project Owner 

Subordinate Security Instrument, which default remains uncured for a period of five (5) days after Written 

Notice thereof to Project Owner; 
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(d) an Event of Default, as defined by the Bank Note, the Project Owner Subordinate Security 

Instrument or any other Bank Loan Document, occurs (or to the extent an “Event of Default” is not defined in 

any other Bank Loan Document, any default or breach by the Borrower of its obligations, covenants, 

representations or warranties under such Bank Loan Document occurs and any and all applicable notice and/or 

cure periods have expired) or; 

(e) an Event of Default, as defined in the Senior Loan Agreement or any Senior Loan Document 

occurs (or to the extent an “Event of Default” is not defined in such other Senior Loan Document, any default or 

breach by the Borrower of its obligations, covenants, representations or warranties under such Senior Loan 

Document occurs and any and all applicable notice and/or cure periods have expired); 

(f) an Event of Default, as defined in the loan documents evidencing any loan secured by a lien on 

the Project occurs (or to the extent an “Event of Default” is not defined in such other loan document, any 

default or breach by the Borrower of its obligations, covenants, representations or warranties under such loan 

document occurs and any and all applicable notice and/or cure periods have expired and the holder of such loan 

has declared such default in writing); 

(g) the Borrower or the Project Owner shall make a general assignment for the benefit of creditors, 

or shall generally not be paying its debts as they become due; 

(h) [RESERVED];  

(i) Any Person who owns a Controlling Interest in Project Owner shall make a general assignment 

for the benefit of creditors, shall generally not be paying its debts as they become due, or an Act of Bankruptcy 

with respect to such Person shall occur, unless in all cases the Project Owner replaces such Person with a 

substitute Person owning such Controlling Interest that satisfies the requirements of Section 21 of the Project 

Owner Subordinate Security Instrument; which, in the case of a non-profit Person, may be replaced within 

ninety (90) days of such event with another non-profit Person acceptable to the Borrower, in which case no 

Event of Default shall be deemed to have occurred;  

(j) a Bankruptcy Event shall occur with respect to Borrower;  

(k) a Bankruptcy Event shall occur with respect to the Project Owner or any General Partner of the 

Project Owner, provided that any such Bankruptcy Event with respect to a General Partner of the Project Owner 

shall not constitute an Event of Default if Borrower replaces such General Partner of the Project Owner with a 

person or entity satisfying Bank’s mortgage credit standards for principals and is acceptable to Bank in its sole, 

reasonable and absolute discretion within ninety (90) days after notice thereof from Bank; and 

(l) all or any part of the property of Borrower is attached, levied upon or otherwise seized by legal 

process, and such attachment, levy or seizure is not quashed, stayed or released: (i) prior to completion of the 

construction or rehabilitation, as the case may be, of the Improvements within ninety (90) days of the date 

thereof. 

Section 5.2. Remedies of Bank. 

Section 5.2.1 Acceleration.  Upon the occurrence of an Event of Default (other than an Event of Default 

described in paragraph (f), (h) or (i) of Section 5.1) and at any time and from time to time thereafter, as long as 

such Event of Default continues to exist, in addition to any other rights or remedies available to the Bank 
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pursuant to the Bank Loan Documents or at law or in equity, the Bank may take such action, without notice or 

demand, as the Bank deems advisable to protect and enforce its rights against the Borrower and in and to the 

Mortgaged Property, including declaring all amounts due hereunder to be immediately due and payable 

(including, interest on and all other amounts due on the Bank Note to be immediately due and payable), without 

notice or demand, and apply such payment in any manner and in any order determined by Bank, in Bank’s sole 

and absolute discretion; and upon any Event of Default described in paragraph (f), (h) or (i) of Section 5.1, all 

Borrower Subordinate Payment Obligations shall become immediately due and payable at the Bank’s election, 

in the Bank’s sole discretion (as the case may be), without notice or demand, and the Borrower hereby expressly 

waives any such notice or demand, anything contained in any Bank Loan Document to the contrary 

notwithstanding.   

Section 5.2.2 Remedies Cumulative.  During the existence of an Event of Default, all or any one or 

more of the rights, powers, privileges and other remedies available to the Bank against the Borrower under the 

Bank Loan Documents or at law or in equity may be exercised by the Bank, at any time and from time to time, 

whether or not all or any of the obligation of Borrower hereunder shall be declared due and payable, and 

whether or not the Bank shall have commenced any foreclosure proceeding or other action for the enforcement 

of its rights and remedies under any of the Bank Loan Documents.  Any such actions taken by the Bank shall be 

cumulative and concurrent and may be pursued independently, singly, successively, together or otherwise, at 

such time and in such order as the Bank may determine in its sole discretion, to the fullest extent permitted by 

law, without impairing or otherwise affecting the other rights and remedies of the Bank permitted by law, equity 

or contract or as set forth in the Bank Loan Documents.   

Notwithstanding any provision herein to the contrary, the Bank agrees that any cure of any default made 

or tendered by the Equity Investor shall be deemed to be a cure by the Borrower and shall be accepted or 

rejected on the same basis as if made or tendered by the Borrower. Notices of default hereunder shall be given 

to the Equity Investor in the same manner and at the same time as given to the Borrower to the addresses and 

Persons provided below.  

Section 5.2.3 Delay.  No delay or omission to exercise any remedy, right, power accruing upon an Event 

of Default, or the granting of any indulgence or compromise by the Bank shall impair any such remedy, right or 

power hereunder or be construed as a waiver thereof, but any such remedy, right or power may be exercised 

from time to time and as often as may be deemed expedient.  A waiver of one Potential Default or Event of 

Default shall not be construed to be a waiver of any subsequent Potential Default or Event of Default or to 

impair any remedy, right or power consequent thereon.  Notwithstanding any other provision of this Bank Loan 

Agreement (with the exception of the terms set forth in Section 5.2.5), the Bank reserves the right to seek a 

deficiency judgment or preserve a deficiency claim, in connection with the foreclosure of the Project Owner 

Subordinate Security Instrument, but only to the extent necessary to foreclose on other part of the Mortgaged 

Property, the Rents, the funds or any other collateral or to otherwise collect amounts for which Borrower is 

personally liable for under the Project Owner Subordinate Note. 

Section 5.2.4  Set Off; Waiver of Set Off.  During the existence of an Event of Default, Bank may, at 

any time and from time to time, without notice to Borrower or any other Person (any such notice being 

expressly waived), set off and appropriate and apply (against and on account of any obligations and liabilities of 

Borrower to Bank arising under or connected with this Bank Loan Agreement and the other Bank Loan 

Documents, irrespective of whether or not Bank shall have made any demand therefor, and although such 

obligations and liabilities may be contingent or unmatured). 
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Section 5.2.5 Limitation.  Notwithstanding anything to the contrary set forth in this Agreement, any 

liability of Wisconsin Street Housing GP, LLC, a Texas limited liability company (together with its successors 

and assigns), under this Agreement shall be limited by the terms of the Project Owner Subordinate Note. 

Notwithstanding anything to the contrary in this Bank Loan Agreement, except as otherwise provided in Section 

9 of the Project Owner Subordinate Note, neither Project Owner nor any person or entity that holds a direct or 

indirect ownership interest in the Project Owner, and the respective officers, directors, managers, partners, 

trustees, agents, employees and affiliates of such owners shall have any personal liability under this Bank Loan 

Agreement, the Project Owner Subordinate Note or the Project Owner Subordinate Security Instrument for the 

repayment of the Project Owner Subordinate Loan or for the performance of any other obligations of Project 

Owner under the Project Owner Subordinate Security Instrument.   

Section 5.2.6  Accounts Receivable.  During the existence of an Event of Default, Bank shall have the 

right, to the extent permitted by law, to impound and take possession of books, records, notes and other 

documents evidencing the Project Owner’s accounts, accounts receivable and other claims for payment of 

money, arising in connection with the Mortgaged Property or the Project, and to make direct collections on such 

accounts, accounts receivable and claims for the benefit of Bank. 

Section 5.2.7 Defaults under Other Documents.  [RESERVED]. 

Section 5.2.8 Compliance With QAP. It is the intent of the parties to strictly comport with the applicable 

provisions of the 2015 Qualified Allocation Plan, including that the Project Owner and the Guarantor provide 

collateral or guarantees only for the Project Owner Subordinate Loan to Borrower. Nothing herein shall create a 

direct obligation from the Project Owner to the Bank. Bank and Project Owner represent and warrant to 

Borrower that neither  Project Owner nor any related Party of Project Owner has provided any collateral or 

guarantee to Bank for the Project Owner Subordinate Loan. 

ARTICLE VI 

 

MISCELLANEOUS 

Section 6.1. Notices.  All notices, consents, approvals and requests required or permitted 

hereunder or under any other Loan Document (a “notice”) shall be deemed to be given and made when 

delivered by hand, by recognized overnight delivery service, confirmed facsimile transmission (provided any 

telecopy or other electronic transmission received by any party after 4:00 p.m., local time, as evidenced by the 

time shown on such transmission, shall be deemed to have been received the following Business Day), or five 

(5) calendar days after deposited in the United States mail, registered or certified, postage prepaid, with return 

receipt requested, addressed as follows:  

 

To Borrower: City of Edinburg 

________________________________ 

________________________________ 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 
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Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

 

With a copy to: [TO BE ADDED] 

  

If to Project Owner: Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

With a copy to: 

 

Rick Morrow 

Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 
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And 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 

 

 

If to Bank: Citibank, N.A. 

 390 Greenwich Street, 2nd Floor 

 New York, New York 10013 

 Attention:  Transaction Management Group 

 Deal ID #: 23847 

Facsimile: (212) 723-8209 

 

 
And to:               Citibank, N.A. 

         325 East Hillcrest Drive, Suite 160 

         Thousand Oaks, California 91360 

         Attention:  Operations Manager/Asset Manager                    

         Deal ID #: 23847 

          Facsimile: (805) 557-0924 

 

Prior to the Conversion 

Date, with a copy to:          

          Citibank, N.A. 

          390 Greenwich Street, 2nd Floor 

                          New York, New York 10013 

                          Attention:  Account Specialist      

                                  Deal ID #: 23847 

  Facsimile: (212) 723-8209 
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Following the Conversion 

Date, with a copy to:        

         Citibank, N.A. 

         c/o Berkadia Commercial Servicing Department 

         323 Norristown Road, Suite 300 

         Ambler, PA 19002 

         Attention: Client Relations Manager                          

         Deal ID #: 23847 

                     Facsimile: (215) 328-0305 

 

And a copy of any notices 

of default sent to: 

         Citibank, N.A. 

         388 Greenwich Street 

         New York, New York 10013 

         Attention: General Counsel’s Office 

         Deal ID #: 23847 

         Facsimile: (646) 291-5754 

 

 

Any party may change such party’s address for the notice or demands required under this Bank Loan 

Agreement by providing written notice of such change of address to the other parties by written notice as 

provided herein. 

Section 6.2. Brokers and Financial Advisors.  The Borrower hereby represents that it has 

dealt with no financial advisors, brokers, underwriters, placement agents, agents or finders in connection with 

the Bank Loan, other than those disclosed to the Bank and whose fees shall be paid by the Borrower pursuant to 

separate agreements.  The Borrower and the Bank shall indemnify and hold the other harmless from and against 

any and all claims, liabilities, costs and expenses of any kind in any way relating to or arising from a claim by 

any Person that such Person acted on behalf of the indemnifying party in connection with the transactions 

contemplated herein.  The provisions of this Section 6.2 shall survive the expiration and termination of this 

Bank Loan Agreement and the repayment of the Borrower Subordinate Payment Obligations. 

Section 6.3. Survival.  This Bank Loan Agreement and all covenants, agreements, 

representations and warranties made herein and in the certificates delivered pursuant hereto shall survive the 

making by the Bank of the Bank Loan and the execution and delivery to the Bank of the Bank Note, and shall 

continue in full force and effect so long as all or any of the Borrower Subordinate Payment Obligations.  All the 

Borrower’s covenants and agreements in this Bank Loan Agreement shall inure to the benefit of the respective 

legal representatives, successors and assigns of the Bank and the Servicer. 

Section 6.4. Preferences.  The Bank shall have the continuing and exclusive right to apply or 

reverse and reapply any and all payments by the Borrower to any portion of the Borrower Subordinate Payment 

Obligations.  To the extent the Borrower makes a payment to the Bank or the Servicer, or the Bank or the 

Servicer receives proceeds of any collateral, which is in whole or part subsequently invalidated, declared to be 

fraudulent or preferential, set aside or required to be repaid to a trustee, receiver or any other party under any 

bankruptcy law, state or federal law, common law or equitable cause, then, to the extent of such payment or 
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proceeds received, the Borrower Subordinate Payment Obligations or part thereof intended to be satisfied shall 

be revived and continue in full force and effect, as if such payment or proceeds had not been received by the 

Bank or the Servicer. 

Section 6.5. [RESERVED]..   

Section 6.6. [RESERVED]..   

Section 6.7. Publicity.  The Bank and the Servicer (and any Affiliates of either party) shall 

have the right to issue press releases, advertisements and other promotional materials describing the Bank’s or 

the Servicer’s participation in the making of the Bank Loan.  All news releases, publicity or advertising by the 

Borrower or its Affiliates through any media intended to reach the general public, which refers to the Bank 

Loan Documents, the Bank Loan, or the Bank shall be subject to the prior Written Consent of the Bank or the 

Servicer, as applicable. 

Section 6.8. Construction of Documents.  The parties hereto acknowledge that they were 

represented by counsel in connection with the negotiation and drafting of the Bank Loan Documents and that 

the Bank Loan Documents shall not be subject to the principle of construing their meaning against the party that 

drafted them. 

Section 6.9. No Third Party Beneficiaries.  The Bank Loan Documents are solely for the 

benefit of the Bank, the Servicer and the Borrower and nothing contained in any Bank Loan Document (other 

than in this Bank Loan Agreement with respect to the Project Owner) shall be deemed to confer upon anyone 

other than the Bank, the Servicer, and the Borrower any right to insist upon or to enforce the performance or 

observance of any of the obligations contained therein. 

Section 6.10. Assignment.  The Bank Loan, the Project Owner Subordinate Security 

Instrument, the Bank Loan Documents and all Bank’s rights, title, obligations and interests therein may be 

assigned by the Bank, at any time in its sole discretion, whether by operation of law (pursuant to a merger or 

other successor in interest) or otherwise.  Upon such assignment, all references to Bank in this Bank Loan 

Agreement and in any Bank Loan Document shall be deemed to refer to such assignee or successor in interest 

and such assignee or successor in interest shall thereafter stand in the place of the Bank.  Borrower shall accord 

full recognition to any such assignment, and all rights and remedies of Bank in connection with the interest so 

assigned shall be as fully enforceable by such assignee as they were by Bank before such assignment.  In 

connection with any proposed assignment, Bank may disclose to the proposed assignee any information that 

Borrower has delivered, or caused to be delivered, to Bank with reference to Borrower, including information 

that Borrower is required to deliver to Bank pursuant to this Bank Loan Agreement, provided that such 

proposed assignee agrees to treat such information as confidential.  `The Borrower may not assign its rights, 

interests or obligations under this Bank Loan Agreement or under any of the Bank Loan Documents, or 

Borrower’s interest in any moneys to be disbursed or advanced hereunder, except only as may be expressly 

permitted hereby.   

Section 6.11. Bank and Servicer Not in Control; No Partnership.  None of the covenants or 

other provisions contained in this Bank Loan Agreement shall, or shall be deemed to, give the Bank or the 

Servicer the right or power to exercise control over the affairs or management of the Borrower, the power of the 

Bank and the Servicer being limited to the rights to exercise the remedies referred to in the Bank Loan 

Documents.  The relationship between the Borrower and the Bank and the Servicer is, and at all times shall 
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remain, solely that of debtor and creditor.  No covenant or provision of the Bank Loan Documents is intended, 

nor shall it be deemed or construed, to create a partnership, joint venture, agency or common interest in profits 

or income between the Borrower and the Bank or the Servicer.  Neither the Bank nor the Servicer undertakes or 

assumes any responsibility or duty to the Borrower or to any other person with respect to the Bank Loan, except 

as expressly provided in the Bank Loan Documents; and notwithstanding any other provision of the Bank Loan 

Documents:  (1) the Bank and the Servicer are not, and shall not be construed as, a partner, joint venturer, alter 

ego, manager, controlling person or other business associate or participant of any kind of the Borrower or its 

stockholders, members, or partners and the Bank and the Servicer do not intend to ever assume such status; (2) 

the Bank and the Servicer shall in no event be liable for any the Borrower Subordinate Payment Obligations, 

expenses or losses incurred or sustained by the Borrower; and (3) the Bank and the Servicer shall not be deemed 

responsible for or a participant in any acts, omissions or decisions of the Borrower, the Borrower Controlling 

Entities or its stockholders, members, or partners.  The Bank and the Servicer and the Borrower disclaim any 

intention to create any partnership, joint venture, agency or common interest in profits or income between the 

Bank, the Servicer and the Borrower, or any sharing of liabilities, losses, costs or expenses. 

Section 6.12. Release.  The Borrower hereby acknowledges that it is executing this Bank Loan 

Agreement and each of the Bank Loan Documents to which it is a party as its own voluntary act free from 

duress and undue influence. 

Section 6.13. Term of Bank Loan Agreement.  This Bank Loan Agreement shall be in full 

force and effect until all payment obligations of the Borrower hereunder have been paid in full or the payment 

thereof has been provided for; except that on and after payment in full of the Bank Note, this Bank Loan 

Agreement and the other Bank Loan Documents shall be terminated, without further action by the parties 

hereto. 

Section 6.14. [Reserved].   

Section 6.15. Relationships with Other Customers.  From time to time, Bank may have 

business relationships with Borrower’s customers, suppliers, contractors, tenants, members, partners, 

shareholders, or officers or directors, or with businesses offering products or services similar to those of 

Borrower, or with Persons seeking to invest in, borrow from or lend to Borrower.  Borrower agrees that Bank 

may extend credit to such parties and may take any action it may deem necessary to collect the credit, regardless 

of the effect that such extension or collection of credit may have on Borrower’s financial condition or 

operations.  Borrower further agrees that in no event shall Bank be obligated to disclose to Borrower any 

information concerning any other customer. 

Section 6.16. Permitted Contests.  Notwithstanding anything to the contrary contained in this 

Bank Loan Agreement, Borrower shall have the right to contest or object in good faith to any claim, demand, 

levy or assessment (other than in respect of Debt or Contractual Obligations of Borrower under any Bank Loan 

Document) by appropriate legal proceedings that are not prejudicial to Bank’s rights, but this shall not be 

deemed or construed as in any way relieving, modifying or providing any extension of time with respect to 

Borrower’s covenant to pay and comply with any such claim, demand, levy or assessment, unless Borrower 

shall have given prior written notice to Bank of Borrower’s intent to so contest or object thereto, and unless (i)  

Borrower has, in Bank’s judgment, a reasonable basis for such contest, (ii)  Borrower pays when due any 

portion of the claim, demand, levy or assessment to which Borrower does not object, (iii) Borrower 

demonstrates to Bank’s reasonable satisfaction that such legal proceedings shall conclusively operate to prevent 

enforcement prior to final determination of such proceedings, (iv)  Borrower furnishes such bond, surety, 
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undertaking or other security in connection therewith as required by law, or as reasonably requested by and 

reasonably satisfactory to Bank, to stay such proceeding, which bond, surety, undertaking or other security shall 

be issued by a bonding company, insurer or surety company reasonably satisfactory to Bank and shall be 

sufficient to cause the claim, demand, levy or assessment to be insured against by the Title Company or 

removed as a lien against the Mortgaged Property, (v)  Borrower at all times prosecutes the contest with due 

diligence, and (vi) Borrower pays, promptly following a determination of the amount of such claim, demand, 

levy or assessment due and owing by Borrower, the amount so determined to be due and owing by Borrower.  

In the event that Borrower does not make, promptly following a determination of the amount of such claim, 

demand, levy or assessment due and owing by Borrower, any payment required to be made pursuant to clause 

(vi) of the preceding sentence, an Event of Default shall have occurred, and Bank may draw or realize upon any 

bond or other security delivered to Bank in connection with the contest by Borrower, in order to make such 

payment. 

Section 6.17. Bank Approval of Instruments and Parties.  All proceedings taken in 

accordance with transactions provided for herein, and all documents required or contemplated by this Bank 

Loan Agreement and the persons responsible for the execution and preparation thereof, shall be satisfactory to 

and subject to approval by Bank.  No such approval shall result in a waiver of any default of Borrower.  In no 

event shall Bank’s approval be a representation of any kind with regard to the matter being approved. 

Section 6.18. Bank Determination of Facts.  Bank shall at all times be free to establish 

independently, to its reasonable satisfaction, the existence or nonexistence of any fact or facts, the existence or 

nonexistence of which is a condition of this Bank Loan Agreement.   

Section 6.19. Calendar Months.  With respect to any payment or obligation that is due or 

required to be performed within a specified number of Calendar Months after a specified date, such payment or 

obligation shall become due on the day in the last of such specified number of Calendar Months that 

corresponds numerically to the date so specified; provided, however, that with respect to any obligation as to 

which such specified date is the 29th, 30th or 31st day of any Calendar Month:  if the Calendar Month in which 

such payment or obligation would otherwise become due does not have a numerically corresponding date, such 

obligation shall become due on the first day of the next succeeding Calendar Month. 

Section 6.20. Determinations by Bank.  Except to the extent expressly set forth in this Bank 

Loan Agreement or other Bank Loan Documents to the contrary, in any instance where the consent or approval 

of Bank may be given or is required, or where any determination, judgment or decision is to be rendered by 

Bank under this Bank Loan Agreement, the granting, withholding or denial of such consent or approval and the 

rendering of such determination, judgment or decision shall be made or exercised by Bank, as applicable (or its 

designated representative) at its sole and exclusive option and in its sole, absolute and reasonable discretion. 

Section 6.21. Governing Law.  This Bank Loan Agreement shall be governed by and enforced 

in accordance with the laws of the Property Jurisdiction, without giving effect to the choice of law principles of 

the Property Jurisdiction that would require the application of the laws of a jurisdiction other than the Property 

Jurisdiction. 

Section 6.22. Consent to Jurisdiction and Venue.  Borrower and Bank agree that any 

controversy arising under or in relation to this Bank Loan Agreement and the other Bank Loan Documents shall 

be litigated exclusively in the Property Jurisdiction.  The state and federal courts and authorities with 

jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over all controversies which shall arise 
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under or in relation to this Bank Loan Agreement and the other Bank Loan Documents.  Borrower and Bank 

irrevocably consent to service, jurisdiction, and venue of such courts for any such litigation and waives any 

other venue to which it might be entitled by virtue of domicile, habitual residence or otherwise.   

Section 6.23. Successors and Assigns.  This Bank Loan Agreement shall be binding upon and 

shall inure to the benefit of the parties hereto and their respective heirs, legal representatives, successors, 

successors-in-interest and assigns, as appropriate.  The terms used to designate any of the parties herein shall be 

deemed to include the heirs, legal representatives, successors, successors-in-interest and assigns, as appropriate, 

of such parties.  References to a “person” or “persons” shall be deemed to include individuals and entities. 

Section 6.24. Severability.  The invalidity, illegality or unenforceability of any provision of 

this Bank Loan Agreement shall not affect the validity, legality or enforceability of any other provision, and all 

other provisions shall remain in full force and effect. 

Section 6.25. [RESERVED]. 

Section 6.26. Entire Agreement; Amendment and Waiver.  This Bank Loan Agreement and 

the other Bank Loan Documents contain the complete and entire understanding of the parties with respect to the 

matters covered.  This Bank Loan Agreement may not be amended, modified or changed, nor shall any waiver 

of any provision hereof be effective, except by a written instrument signed by the party against whom 

enforcement of the waiver, amendment, change, or modification is sought, and then only to the extent set forth 

in that instrument.  No specific waiver of any of the terms of this Bank Loan Agreement shall be considered as a 

general waiver.  Without limiting the generality of the foregoing, no disbursement shall constitute a waiver of 

any conditions to Bank’s obligation to make further disbursements nor, in the event Borrower is unable to 

satisfy any such conditions, shall any such waiver have the effect of precluding Bank from thereafter declaring 

such inability to constitute a Potential Default or Event of Default under this Bank Loan Agreement. 

Section 6.27. Counterparts.  This Bank Loan Agreement may be executed in multiple 

counterparts, each of which shall constitute an original document and all of which together shall constitute one 

agreement. 

Section 6.28. Captions.  The captions of the sections of this Bank Loan Agreement are for 

convenience only and shall be disregarded in construing this Bank Loan Agreement. 

Section 6.29. Servicer.  Borrower hereby acknowledges and agrees that, pursuant to the terms 

of the Project Owner Subordinate Security Instrument: (a) from time to time, Bank may appoint a servicer to 

collect payments, escrows and deposits, to give and to receive notices under the Bank Note, this Bank Loan 

Agreement or the other Bank Loan Documents, and to otherwise service the Bank Loan and (b) unless 

Borrower receives written notice from Bank to the contrary, any action or right which shall or may be taken or 

exercised by Bank may be taken or exercised by such servicer with the same force and effect. 

Section 6.30. Beneficiary Parties as Third Party Beneficiary.  Each of the Beneficiary Parties 

shall be a third party beneficiary of this Bank Loan Agreement for all purposes, to the extent particular terms 

hereof specifically apply to the Beneficiary Parties. 

Section 6.31. Waiver of Trial by Jury.  TO THE MAXIMUM EXTENT PERMITTED 

UNDER APPLICABLE LAW, EACH OF BORROWER AND THE BENEFICIARY PARTIES (A) 

COVENANTS AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE 
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ARISING OUT OF THIS BANK LOAN AGREEMENT OR THE RELATIONSHIP BETWEEN THE 

PARTIES THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY 

JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR 

IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH 

PARTY, KNOWINGLY AND VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL 

COUNSEL.  IF THIS PROVISION IS DEEMED UNENFORCEABLE FOR ANY REASON ANY SUCH 

DISPUTES SHALL BE RESOLVED PURSUANT TO JUDICIAL REFERENCE ACCORDING TO THE 

PROVISIONS OF THE PROJECT OWNER SUBORDINATE SECURITY INSTRUMENT. 

Section 6.32. Time of the Essence.  Time is of the essence with respect to this Bank Loan 

Agreement. 

ARTICLE VII 

 

LIMITATIONS ON LIABILITY 

Section 7.1. Limitation on Liability.  Notwithstanding anything to the contrary herein, the 

liability of the Borrower hereunder and under the other Bank Loan Documents shall be limited to the extent set 

forth in the Bank Note, which is incorporated by reference herein and made a part hereof. 

Section 7.2. Limitation on Liability of Bank’s Officers, Employees, Etc.   

(a) Borrower assumes all risks of the acts or omissions of Bank, provided, however, this assumption 

is not intended to, and shall not, preclude Borrower from pursuing such rights and remedies as it may have 

against Bank at law or under any other agreement.  None of Bank, the other Beneficiary Parties, or any of their 

respective officers, directors, employees or agents shall be liable or responsible for (i) any acts or omissions of 

Bank; or (ii) the validity, sufficiency or genuineness of any documents, or endorsements, even if such 

documents should in fact prove to be in any or all respects invalid, insufficient, fraudulent or forged.  In 

furtherance and not in limitation of the foregoing, Bank may accept documents that appear on their face to be in 

order, without responsibility for further investigation, regardless of any notice or information to the contrary, 

unless acceptance in light of such notice or information constitutes gross negligence or willful misconduct on 

the part of Bank. 

(b) None of Bank, the other Beneficiary Parties, or any of their respective officers, directors, 

employees or agents shall be liable (i) to any contractor, subcontractor, supplier, laborer, architect, engineer or 

any other party for services performed or materials supplied in connection with the Mortgaged Property or the 

Project or (ii) for any debts or claims accruing in favor of any such parties against Borrower or others or against 

the Mortgaged Property or the Project, except to the extent caused solely and exclusively by the gross 

negligence or willful misconduct of Bank, the other Beneficiary Parties, or any of their respective officers, 

directors, employees, or agents.  Borrower is not and shall not be an agent of Bank for any purpose.  Bank is not 

a joint venture partner with Borrower in any manner whatsoever.  Prior to default by Borrower under this Bank 

Loan Agreement and the exercise of remedies granted herein, Bank shall not be deemed to be in privity of 

contract with any contractor or provider of services to the Mortgaged Property or for the Project, nor shall any 

payment of funds directly to a contractor, subcontractor or provider of services be deemed to create any third 

party beneficiary status or recognition of same by Bank.  Approvals granted by Bank for any matters covered 

under this Bank Loan Agreement shall be narrowly construed to cover only the parties and facts identified in 

any written approval or, if not in writing, such approvals shall be solely for the benefit of Borrower. 
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(c) Any obligation or liability whatsoever of the Bank that may arise at any time under this Bank 

Loan Agreement or any other Bank Loan Document shall be satisfied, if at all, out of the Bank’s assets only.  

No such obligation or liability shall be personally binding upon, nor shall resort for the enforcement thereof be 

had to, the Mortgaged Property or any of the Bank’s shareholders, directors, officers, employees or agents, 

regardless of whether such obligation or liability is in the nature of contract, tort or otherwise. 

Section 7.3. Delivery of Reports, Etc.  The delivery of reports, information and documents to 

the Bank as provided herein is for informational purposes only and the Bank’s receipt of such shall not 

constitute constructive knowledge of any information contained therein or determinable from information 

contained therein.  The Bank shall have no duties or responsibilities except those that are specifically set forth 

herein or provided by law, and no other duties or obligations shall be implied in this Bank Loan Agreement 

against the Bank. 

Section 7.4. Loan Data.  All inspections, reports, appraisals, environmental studies or other 

data submitted to, commissioned for, conducted or produced by or for Bank are for its benefit and use and shall 

be the property of Bank.  No right of inspection or approval contained in the Bank Loan Documents shall be 

deemed to impose upon Bank any duty or obligation whatsoever to take any action or to notify any person with 

respect thereto, and no liability shall be imposed upon any such party and no warranty shall be deemed or 

construed to arise by reason of any inspection undertaken or approval given by any such party, its agents, 

employees or representatives, any such inspections and approvals being made solely for the benefit of such 

party. 

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Bank Loan Agreement 

or caused this Bank Loan Agreement to be duly executed and delivered by its authorized representative as of the 

date first set forth above.  The undersigned intends that this instrument shall be deemed to be signed and 

delivered as a sealed instrument. 

 BORROWER: 

CITY OF EDINBURG 

 

By:    

Name:    

Title:    

 PROJECT OWNER: 

WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership 

 

By:       Wisconsin Street Housing GP, LLC, a Texas limited 

liability company, its General Partner  

 

            By:   Casa Linda Development Corporation, a Texas 

corporation, its Managing Member 

 

                   By:                                                  

 Linda S. Brown, 

                         President 

 

  

 BANK: 

CITIBANK, N.A. 

 

By:    

Name:    

Title:    
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Bank Note 

  

$1,275,000.00 May __, 2016 

FOR VALUE RECEIVED, the undersigned (“Borrower”) promises to pay to the order of CITIBANK, 

N.A., a national banking association, the maximum principal sum of ONE MILLION TWO HUNDRED 

SEVENTY-FIVE THOUSAND AND NO/100 DOLLARS ($1,275,000.00), with interest on the unpaid 

principal balance from time to time outstanding at the annual rate as set forth on Schedule A.  The terms of this 

Note incorporate the Modifications, if any, set forth on Schedule C to this Note. 

1. Defined Terms.  As used in this Note, the following terms shall have the following definitions: 

(a) “Beneficiary Parties” shall have the meaning set forth in the Project Owner Subordinate 

Security Instrument. 

(b) “Business Day” means any day other than (i) a Saturday or a Sunday, or (ii) a day on 

which federally insured depository institutions in New York, New York are authorized or obligated by 

law, regulation, governmental decree or executive order to be closed. 

(c) “Bank Loan” means the loan evidenced by this Note. 

(d) “Collateral Assignment of Loan” means the Collateral Assignment of Loan of even date 

herewith from Borrower to Lender. 

(e) “Conversion Date” has the meaning assigned to that term in the Construction Loan 

Agreement dated as of even date herewith by and between the Project Owner and the Lender. 

(f) “Default Rate” shall have the meaning set forth in Section 8 of this Note. 

(g) “First Payment Date” means the first day of the calendar month immediately following 

the calendar month in which the Conversion Date occurs. 

(h) “Indebtedness” means the principal of, interest on, and any other amounts due at any time 

under, this Note and the Collateral Assignment of Loan. 

(i) “Interest Rate” shall have the meaning set forth in Paragraph 1 of Schedule A to this 

Note. 

(j) “Lender” means Citibank, N.A. and any subsequent holder of this Note. 

(k) “Loan Agreement” means that certain Loan Agreement dated May __, 2016, among 

Project Owner, Borrower and Lender. 
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(l) “Loan Month” means the period commencing on a Loan Payment Date and ending on the 

day preceding the next succeeding Loan Payment Date (without adjustment in either case for Business 

Day conventions). 

(m) “Loan Payment Date” means the first Business Day of each month, commencing on the 

First Payment Date. 

(n)  “Maturity Date” means the earlier to occur of (i) the date which is seventeen (17) years 

following the Conversion Date, or (ii) any earlier date on which the unpaid principal balance of this 

Note becomes due and payable, by acceleration or otherwise.   

(o) “Maximum Rate” means the maximum interest rate that may be paid on the Bank Loan 

under State law. 

(p) “Note” means this Bank Note. 

(q) “Note Interest” shall have the meaning set forth in Paragraph 1 of Schedule A to this 

Note. 

(r) “Prepayment Premium Period” means the period commencing on the date of this Note 

and ending six (6) calendar months preceding the seventeenth (17
th

) anniversary of the Conversion Date. 

(s) “Project Owner” means Wisconsin Street Housing, LP, a Texas limited partnership. 

(t) “Property Jurisdiction” shall have the meaning set forth in the Project Owner Subordinate 

Security Instrument. 

(u) "Written Notice" shall mean a written consent or notice signed by an authorized 

representative of Borrower or an authorized representative of the Lender. 

All other capitalized terms used but not defined in this Note shall have the meanings given to such terms 

in the Loan Agreement. 

2. Method of Payment.  All payments due under this Note shall be payable to Servicer, or, if there 

is no Servicer, to the Lender, or its successor.  Each such payment shall be made by wire transfer of 

immediately available funds in accordance with wire transfer instructions that the Lender or Servicer shall 

supply by Written Notice to the Borrower from time to time. 
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3. Payment of Principal and Interest.  Principal and interest shall be paid as follows: 

(a) Borrower shall pay all amounts due under this Note at the times and in the amounts set 

forth herein.  Borrower shall make its payments under this Note in immediately available funds.   

(b) Borrower shall pay monthly payments of principal and interest as set forth on Schedule A 

attached hereto in successive monthly installments commencing on the First Payment Date and 

continuing on each Loan Payment Date thereafter until and including the Maturity Date.  Such payments 

shall be made to the Lender or the Servicer by 2:00 p.m., New York City time, on each Loan Payment 

Date. 

(c) Any accrued interest remaining past due may, at Lender’s discretion, be added to and 

become part of the unpaid principal balance and shall bear interest at the rate or rates specified in this 

Note, and any reference below to “accrued interest” shall refer to accrued interest that has not become 

part of the unpaid principal balance. 

(d) Borrower shall pay all unpaid principal of and interest on this Note on the Maturity Date 

and any other amounts due under subsection 3(a) hereof.   

(e) Any regularly scheduled monthly installment of principal and interest that is received by 

Lender before the date it is due shall be deemed to have been received on the due date solely for the 

purpose of calculating interest due. 

(f) Borrower shall make all payments of principal and interest under this Note without relief 

from valuation and appraisement laws. 

(g) Borrower acknowledges that the calculation of all interest payments shall be made by the 

Lender and shall be final and conclusive, absent manifest error. 

4. Application of Payments.  If at any time Lender receives, from Borrower or otherwise, any 

amount applicable to the Indebtedness which is less than all amounts due and payable at such time, Lender may 

apply that payment to amounts then due and payable under this Note in any manner and in any order determined 

by Lender, in Lender’s discretion.  Borrower agrees that neither Lender’s acceptance of a payment from 

Borrower in an amount that is less than all amounts then due and payable nor Lender’s application of such 

payment shall constitute or be deemed to constitute either a waiver of the unpaid amounts or an accord and 

satisfaction. 

5. Security.  The Indebtedness is secured by the grant of the security interest contained in the Loan 

Agreement and  the Collateral Assignment of Loan and reference is made to the Collateral Assignment of Loan 

for other rights of Lender as to collateral for the Indebtedness. 

6. Acceleration.  If an Event of Default has occurred and is continuing, the entire unpaid principal 

balance, any accrued interest, the prepayment premium payable under Section 10, if any, and all other amounts 

payable under this Note and any other Bank Loan Document shall at once become due and payable, at the 

option of Lender, without any prior notice to Borrower except as may be provided in the Loan Agreement (and 

except if notice is required by applicable law, then after such notice).  Lender may exercise this option to 

accelerate regardless of any prior forbearance. 
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7. Late Charge.  If any amount payable under this Note or under the Project Owner Subordinate 

Security Instrument or any other Bank Loan Document is not received by Lender when such amount is due 

(unless applicable law requires a longer period of time before a late charge may be imposed, in which event, 

such longer period shall be substituted), Borrower shall pay to Lender, immediately and without demand by 

Lender, a late charge equal to five percent (5.0%) of such amount (unless applicable law requires a lesser 

amount be charged, in which event such lesser amount shall be substituted).  Notwithstanding the foregoing, 

with regard to each regularly scheduled monthly installment of principal and interest payable pursuant to this 

Note, such late charge shall not become due and payable to Lender so long as the Borrower makes such 

payment on or prior to the tenth (10th) calendar day following the date upon which such payment is due (or the 

Business Day immediately following such tenth (10th) calendar day if such tenth (10
th

)
 
calendar day is not a 

Business Day).  Any accrued but unpaid late charges shall be added to and become part of the unpaid principal 

balance of this Note, shall bear interest at the rate or rates specified in this Note, and shall be secured by the 

Collateral Assignment of Loan, Project Owner Subordinate Security Instrument and the other applicable Bank 

Loan Documents.  Borrower acknowledges that its failure to make timely payments will cause Lender to incur 

additional expenses in servicing and processing the Bank Loan, and that it is extremely difficult and impractical 

to determine those additional expenses.  Borrower agrees that the late charge payable pursuant to this Section 

represents a fair and reasonable estimate, taking into account all circumstances existing on the date of this Note, 

of the additional expenses Lender will incur by reason of such late payment, and such late charge shall be 

deemed liquidated damages and not additional interest or a penalty.  The late charge is payable in addition to, 

and not in lieu of, any interest payable at the Default Rate pursuant to Section 8.  Notwithstanding anything to 

the contrary in any other Bank Loan Document, if a Servicer has been appointed by Lender, any late charges 

payable hereunder shall not be remitted to Lender and shall instead be paid directly to Servicer, who shall apply 

such late charges in accordance with the terms of the applicable servicing agreement.  Any action regarding the 

collection of a Late Charge will be without prejudice to any other rights, and shall not act as a waiver of any 

other rights, that the Servicer or the Lender may have as provided herein, in the other Bank Loan Documents, or 

at law or in equity. 

8. Default Rate.  So long as (a) any monthly installment under this Note remains past due, or (b) 

any other Event of Default has occurred and is continuing, interest under this Note shall accrue on the unpaid 

principal balance from the earlier of the due date of the first unpaid monthly installment or the occurrence of 

such other Event of Default, as applicable, at a rate per annum (the “Default Rate”) equal to the lesser of the 

Maximum Rate or a rate equal to the Interest Rate plus four percent (4%), in each case compounded monthly 

(computed in accordance with Schedule A in the same manner in which Note Interest is computed).  If the 

unpaid principal balance and all accrued interest are not paid in full on the Maturity Date, the unpaid principal 

balance and all accrued interest shall bear interest from the Maturity Date at the Default Rate.  Borrower also 

acknowledges that its failure to make timely payments will cause Lender to incur additional expenses in 

servicing and processing the Bank Loan, that, during the time that any monthly installment under this Note is 

delinquent, Lender will incur additional costs and expenses arising from its loss of the use of the money due and 

from the adverse impact on Lender’s ability to meet its other obligations and to take advantage of other 

investment opportunities, and that it is extremely difficult and impractical to determine those additional costs 

and expenses.  Borrower also acknowledges that, during the time that any monthly installment under this Note 

is delinquent or any other Event of Default has occurred and is continuing, Lender’s risk of nonpayment of this 

Note will be materially increased and Lender is entitled to be compensated for such increased risk.  Borrower 

agrees that the increase in the rate of interest payable under this Note to the Default Rate as provided above 

represents a fair and reasonable estimate, taking into account all circumstances existing on the date of this Note, 

of the additional costs and expenses Lender will incur by reason of Borrower’s delinquent payment and the 
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additional compensation Lender is entitled to receive for the increased risks of nonpayment associated with a 

delinquent loan. 

9. Personal Liability of Borrower.  

(a) Notwithstanding anything to the contrary herein or the other Bank Loan Documents, 

Lender shall not enforce the liability and obligation of Borrower to perform and observe the obligations 

contained in this Note, the Collateral Assignment of Loan or the other Bank Loan Documents by any 

action or proceeding wherein a money judgment shall be sought against Borrower, except that Lender 

may accelerate the time for payment of this Note and bring a foreclosure action, an action for specific 

performance or any other appropriate action or proceeding to enable Lender to enforce and realize upon 

its interest under this Note, the Collateral Assignment of Loan, and the other Bank Loan Documents, or 

in the Mortgaged Property, or any other collateral given to Lender pursuant to the other Bank Loan 

Documents; provided, however, that, except as specifically provided herein, any judgment in any such 

action or proceeding shall be enforceable against Borrower only to the extent of Borrower's interest in 

the Project Owner Subordinate Loan, and Lender, by accepting this Note, the Collateral Assignment of 

Loan and the other Bank Loan Documents, agrees that it shall not sue for, seek or demand any 

deficiency judgment or personal liability against Borrower in any such action or proceeding under or by 

reason of or under or in connection with this Note, the Collateral Assignment of Loan or the other Bank 

Loan Documents.  Lender further acknowledges and agrees that all payment obligations of the Borrower 

set forth in this Note and in all other Bank Loan Documents which are not paid by, or are not derived 

from payments made by, the Project Owner to the Borrower or the Lender shall be subject to 

appropriation by the governing body of the Borrower.  The Borrower shall have no obligation to 

appropriate any of its funds to the payment of any obligations set forth in this Note or in any other Bank 

Loan Document.  The provisions of this paragraph shall not, however, (a) constitute a waiver, release or 

impairment of any obligation evidenced or secured by this Note, the Collateral Assignment of Loan or 

any of the other Bank Loan Documents; (b) impair the right of Lender to name Borrower as a party 

defendant in any action or suit for foreclosure and sale under the Collateral Assignment of Loan; or (c) 

impair the enforcement of the Collateral Assignment of Loan in connection herewith. 

(b) Nothing herein or in the other Bank Loan Documents shall be deemed to be a waiver of 

any right which the Lender or the Servicer may have under Sections 506(a), 506(b), 1111(b) or any 

other provision of the United States Bankruptcy Code, as such sections may be amended, or 

corresponding or superseding sections of the Bankruptcy Amendments and Federal Judgeship Act of 

1984, to file a claim for the full amount due to the Lender and the Servicer hereunder and under the 

other Bank Loan Documents or to require that all collateral shall continue to secure the amounts due 

hereunder and under the other Bank Loan Documents. 

10. Voluntary and Involuntary Prepayments. 

(a) In connection with any prepayment (i.e., any receipt by Lender of principal, other than 

principal required to be paid in monthly installments pursuant to Section 3, prior to the Maturity Date) 

made under this Note, whether voluntary or involuntary, a prepayment premium shall be payable to the 

extent provided below. 

(b) Borrower may voluntarily prepay all (but not less than all) of the unpaid principal balance 

of this Note on any Loan Payment Date if: (i) Borrower has given Lender prior Written Notice of its 
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intention to make such prepayment at least twenty (20) days prior to the proposed prepayment date (or 

such shorter time as agreed to by Lender in its sole discretion) and (ii) Borrower pays (A) the amount of 

principal being prepaid, (B) all accrued interest, (C) prior to the end of the Prepayment Premium Period, 

the prepayment premium calculated pursuant to Schedule B, and (D) all other sums due Lender at the 

time of such prepayment.  In connection with any prepayment pursuant to this Section 10(b), the 

Borrower shall wire transfer the amount required hereunder in immediately available funds by 2:00 

p.m., New York City time, on the date of prepayment.  For all purposes including the accrual of interest, 

any prepayment received by Lender on any day other than the last calendar day of a Loan Month shall 

be deemed to have been received on the last calendar day of such Loan Month. 

(c) Upon Lender’s exercise of any right of acceleration under this Note, Borrower shall pay 

to Lender, in addition to the entire unpaid principal balance of this Note outstanding at the time of the 

acceleration, (i) all accrued interest and all other sums due Lender, and (ii) if such acceleration occurs 

during the Prepayment Premium Period, the prepayment premium calculated pursuant to Schedule B. 

(d) Any application by Lender of any collateral or other security to the repayment of any 

portion of the unpaid principal balance of this Note prior to the end of the Prepayment Premium Period 

and in the absence of acceleration shall be deemed to be a partial prepayment by Borrower, requiring the 

payment to Lender by Borrower of a prepayment premium, calculated pursuant to Schedule B. 

(e) The Borrower shall prepay the outstanding principal balance of this Note at the direction 

of the Lender, in whole or in part, at a price equal to the outstanding principal balance of this Note, plus 

accrued interest plus any other amounts payable under this Note or the other Bank Loan Documents, 

upon the occurrence of any event or condition described below: 

(1) in whole or in part, if the Mortgaged Property shall have been damaged or 

destroyed to the extent that it is not practicable or feasible to rebuild, repair or restore the 

damaged or destroyed property within the period and under the conditions described in 

the Project Owner Subordinate Security Instrument following such event of damage or 

destruction; or 

(2) in whole or in part, if title to, or the use of, all or a portion of the 

Mortgaged Property shall have been taken under the exercise of the power of eminent 

domain by any Governmental Authority which results in a prepayment of this Note under 

the conditions described in the Project Owner Subordinate Security Instrument; or 

(3) in whole or in part, to the extent that insurance proceeds or proceeds of 

any condemnation award with respect to the Mortgaged Property are not applied to 

restoration of the Mortgaged Property in accordance with the provisions of the Project 

Owner Subordinate Security Instrument. 

In connection with any such prepayment, the Borrower shall wire transfer immediately available funds 

by no later than 2:00 p.m., New York City time, on the date fixed by the Lender, which date shall be 

communicated by the Lender in writing to the Borrower.  To the extent that the Borrower receives any 

insurance proceeds or condemnation awards that are to be applied to the prepayment of this Note, such 

amounts shall be applied to the prepayment of this Note.  No prepayment premium shall be payable with 

respect to any prepayment required by this Section 10(e). 
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(f) Any permitted or required prepayment of less than the unpaid principal balance of this 

Note shall not extend or postpone the due date of any subsequent monthly installments or change the 

amount of such installments, unless Lender agrees otherwise in writing. 

(g) Borrower recognizes that any prepayment of the unpaid principal balance of this Note, 

whether voluntary, involuntary or resulting from a default by Borrower, will result in Lender’s incurring 

loss, including reinvestment loss, additional expense and frustration or impairment of Lender’s ability to 

meet its commitments to third parties.  Borrower agrees to pay to Lender upon demand therefor, 

damages for the detriment caused by any prepayment, and agrees that it is extremely difficult and 

impractical to ascertain the extent of such damages.  Borrower therefore acknowledges and agrees that 

the formula for calculating prepayment premiums set forth on Schedule B represents a reasonable 

estimate of the damages Lender will incur because of a prepayment. 

(h) Borrower further acknowledges that the prepayment premium provisions of this Note are 

a material part of the consideration for the Bank Loan, and acknowledges that the terms of this Note are 

in other respects more favorable to Borrower as a result of Borrower’s voluntary agreement to the 

prepayment premium provisions. 

(i) Any prepayment premium payable hereunder shall be remitted to Servicer, or if a 

Servicer has not been appointed by Lender, to Lender. 

11. Costs and Expenses.  Subject to Section 9 herein, to the fullest extent allowed by applicable 

law, Borrower shall pay all expenses and costs, including, without limitation, out-of-pocket expenses and 

reasonable fees of attorneys (including, without limitation, in-house attorneys) and expert witnesses and costs of 

investigation, incurred by Lender as a result of any default under this Note or in connection with efforts to 

collect any amount due under this Note, or to enforce the provisions of any of the other Bank Loan Documents, 

including those incurred in post-judgment collection efforts and in any bankruptcy proceeding (including any 

action for relief from the automatic stay of any bankruptcy proceeding) or judicial or non-judicial foreclosure 

proceeding.  For purposes of Section 9(e) and this Section 11, attorneys’ out of pocket expenses shall include, 

but are not limited to, support staff costs, costs of preparing for litigation, computerized research, telephone and 

facsimile transmission expenses, mileage, deposition costs, postage, duplicating, process service, videotaping 

and similar costs and expenses. Borrower’s obligation to pay the amounts under this Section is limited by 

Section 9. 

12. Forbearance.  Any forbearance by Lender in exercising any right or remedy under this Note, the 

Project Owner Subordinate Security Instrument, the Collateral Assignment of Loan or any other Bank Loan 

Document or otherwise afforded by applicable law, shall not be a waiver of or preclude the exercise of that or 

any other right or remedy.  The acceptance by Lender of any payment after the due date of such payment, or in 

an amount which is less than the required payment, shall not be a waiver of Lender’s right to require prompt 

payment when due of all other payments or to exercise any right or remedy with respect to any failure to make 

prompt payment.  Enforcement by Lender of any security for Borrower’s obligations under this Note shall not 

constitute an election by Lender of remedies so as to preclude the exercise of any other right or remedy 

available to Lender. 

13. Waivers.  Except as expressly required by this Note, presentment, demand, notice of dishonor, 

protest, notice of acceleration, notice of intent to demand or accelerate payment or maturity, presentment for 
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payment, notice of nonpayment, grace, and diligence in collecting the Indebtedness are waived by Borrower and 

all endorsers and guarantors of this Note and all other third party obligors. 

14. Loan Charges.  Neither this Note nor any of the other Bank Loan Documents shall be construed 

to create a contract for the use, forbearance or detention of money requiring payment of interest at a rate greater 

than the maximum interest permitted to be charged under applicable law.  If any applicable law limiting the 

amount of interest or other charges permitted to be collected from Borrower in connection with the Bank Loan 

is interpreted so that any interest or other charge provided for in any Bank Loan Document, whether considered 

separately or together with other charges provided for in any other Bank Loan Document, violates that law, and 

Borrower is entitled to the benefit of that law, that interest or charge is hereby reduced to the extent necessary to 

eliminate that violation.  The amounts, if any, previously paid to Lender in excess of the permitted amounts 

shall be applied by Lender to reduce the unpaid principal balance of this Note.  For the purpose of determining 

whether any applicable law limiting the amount of interest or other charges permitted to be collected from 

Borrower has been violated, all Indebtedness that constitutes interest, as well as all other charges made in 

connection with the Indebtedness that constitute interest, shall be deemed to be allocated and spread ratably 

over the stated term of this Note.  Unless otherwise required by applicable law, such allocation and spreading 

shall be effected in such a manner that the rate of interest so computed is uniform throughout the stated term of 

this Note. 

15. Obligations of the Borrower Absolute and Unconditional.  Subject to Section 9, the 

obligations of the Borrower to make all payments required under this Note and the other Bank Loan Documents 

on or before the date the same become due, and to perform all of its other obligations, covenants and 

agreements hereunder and under the other Bank Loan Documents shall be primary, absolute, unconditional and 

irrevocable, and shall be paid or performed strictly in accordance with the terms of this Note and the other Bank 

Loan Documents under any and all circumstances, without notice or demand (except as expressly required by 

the Bank Loan Documents), and without abatement, deduction, set-off, counterclaim, recoupment or defense or 

any right of termination or cancellation arising from any circumstance whatsoever, whether now existing or 

hereafter arising, and irrespective of whether the Project Owner’s title to the Mortgaged Property or to any part 

thereof is defective or nonexistent, and notwithstanding any damage due to loss, theft or destruction of the 

Mortgaged Property or any part thereof, any failure of consideration or frustration of commercial purpose, the 

taking by eminent domain of title to or of the right of temporary use of all or any part of the Mortgaged 

Property, legal curtailment of the Project Owner’s use thereof, the eviction or constructive eviction of the 

Borrower, any change in the tax or other laws of the United States of America, the State or any political 

subdivision thereof, any change in the Lender’s legal organization or status, or any default of the Lender 

hereunder or under any other Bank Loan Document, and regardless of the invalidity of any action of the Lender 

or the invalidity of any portion of this Note or the other Bank Loan Documents.  Provided further, the 

obligations of Borrower under this Note and the other Bank Loan Documents shall not be affected by: 

(a) any lack of validity or enforceability of any Bank Loan Document or any of the Related 

Documents; 

(b) any amendment of, or any waiver or consent with respect to, any of the Bank Loan 

Documents or Related Documents; 

(c) the existence of any claim, set-off, defense or other rights which Borrower or Project 

Owner may have at any time against Lender (other than the defense of payment in accordance with the 

terms of this Note or the other Bank Loan Documents) or any other Person, whether in connection with 
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this Note or any other Bank Loan Document, the Related Documents or any transaction contemplated 

thereby or any unrelated transaction; 

(d) any breach of contract or other dispute between Borrower or Project Owner, and Lender; 

or 

(e) any exchange, release or nonperfection of any lien or security interest in any collateral 

pledged or otherwise provided to secure any of the obligations contemplated herein, in any other Bank 

Loan Document or in any Related Document. 

The Borrower hereby waives the application to it of the provisions of any statute or other law now or hereafter 

in effect contrary to any of its obligations, covenants or agreements under this Note or the other Bank Loan 

Documents or which releases or purports to release the Borrower therefrom.  Nothing contained herein shall be 

construed as prohibiting the Borrower from pursuing any rights or remedies it may have against any Person in a 

separate legal proceeding. 

16. Commercial Purpose.  Borrower represents that the Indebtedness is being incurred by Borrower 

solely for the purpose of carrying on a business or commercial enterprise, and not for personal, family, 

household or agricultural purposes. 

17. Counting of Days.  Except where otherwise specifically provided, any reference in this Note to 

a period of “days” means calendar days, not Business Days. 

18. Notices.  All notices, demands and other communications required or permitted to be given by 

Lender to Borrower pursuant to this Note shall be in writing, addressed as set forth below, and shall include a 

reference to “Citi Loan 23676.”  Each notice shall be deemed given on the earliest to occur of (a) the date when 

the notice is received by the addressee; (b) the first Business Day after the notice is delivered to a recognized 

overnight courier service, with arrangements made for payment of charges for next Business Day delivery; or 

(c) the third Business Day after the notice is deposited in the United States mail with postage prepaid, certified 

mail, return receipt requested. 

To Borrower: City of Edinburg 

________________________________ 

________________________________ 

 

 

With a copy to: ________________________________ 

________________________________ 

________________________________ 

 

If to Project Owner: Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 
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Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

With a copy to: 

 

Rick Morrow 

Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Nixon Peabody LLP 

100 Summer Street 
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Boston, MA 02110 

Attention: John Condon 

 

 

If to Lender: Citibank, N.A. 

 390 Greenwich Street, 2nd Floor 

 New York, New York 10013 

 Attention:  Transaction Management Group 

 Deal ID #: 23847 

Facsimile: (212) 723-8209 

 

 

And to:               Citibank, N.A. 

         325 East Hillcrest Drive, Suite 160 

         Thousand Oaks, California 91360 

         Attention:  Operations Manager/Asset Manager                    

         Deal ID #: 23847 

         Facsimile: (805) 557-0924 

 

Prior to the Conversion 

Date, with a copy to:          

         Citibank, N.A. 

         390 Greenwich Street, 2nd Floor 

                        New York, New York 10013 

                         Attention:  Account Specialist      

                                Deal ID #: 23847 

  Facsimile: (212) 723-8209 
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Following the Conversion 

Date, with a copy to:        

         Citibank, N.A. 

         c/o Berkadia Commercial Servicing Department 

         323 Norristown Road, Suite 300 

         Ambler, PA 19002 

         Attention: Client Relations                       

         Manager 

         Deal ID #: 23847 

                    Facsimile: (215) 328-0305 

 

And a copy of any notices 

of default sent to: 

         Citibank, N.A. 

         388 Greenwich Street 

         New York, New York 10013 

         Attention: General Counsel’s Office 

         Deal ID #: 23847 

         Facsimile: (646) 291-5754 

 

 

The Borrower or the Lender may change the address to which notices intended for it are to be directed 

by means of notice given to the other party in accordance with this Section 18.  Each party agrees that it will not 

refuse or reject delivery of any notice given in accordance with this Section 18, that it will acknowledge, in 

writing, the receipt of any notice upon request by the other party and that any notice rejected or refused by it 

shall be deemed for purposes of this Section 18 to have been received by the rejecting party on the date so 

refused or rejected, as conclusively established by the records of the U.S.  Postal Service or the courier service. 

19. Payments on Non-Business Day.  If the date for the making of any payment under this Note is 

not a Business Day, such payment shall be due and payable on the next succeeding Business Day. 

20. Terms of Note Governing Payment Matters Control in the Event of any Conflict.  In the 

event the provisions of the Loan Agreement or the other Bank Loan Documents (other than this Note) conflict 

with the provisions of this Note which govern the terms of repayment of the Bank Loan or the payment of other 

amounts due in connection with the Loan (including, without limitation, the provisions of this Note which 

govern the required payments of principal, interest and other amounts due in connection with the Bank Loan, 

the manner of payment, the calculation of interest, the payment of the Lender’s costs and expenses, the 

application of payments received by the Lender, the acceleration of amounts owed by the Borrower, late 

charges, default rates of interest, prepayments, prepayment premiums or maximum rates of interest or similar 

charges), the provisions of this Note shall govern and control. 

21. Other Agreements.  This Note is evidence of a single advance term loan which, if no Event of 

Default then exists, will be funded on the Conversion Date.  The proceeds of this Note shall be used to fund the 

Project Owner Subordinate Loan, which will be secured by a second lien against the Project (such loan and 

second lien have been collaterally assigned to the Lender pursuant to the Project Owner Subordinate Security 
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Instrument). In connection with and as a condition for the advance under this Note on the Conversion Date, 

notwithstanding anything in the Loan Agreement to the contrary, the Lender shall receive an endorsement, 

arranged for by the Project Owner in connection with that advance, to the second lien title policy insuring the 

second lien against the Project which shall have been provided to the Lender as a condition to its acceptance of 

this Note. 

22. Determinations by Lender.  Except to the extent expressly set forth in this Note to the contrary, 

in any instance where the consent or approval of Lender may be given or is required, or where any 

determination, judgment or decision is to be rendered by Lender under this Note, the granting, withholding or 

denial of such consent or approval and the rendering of such determination, judgment or decision shall be made 

or exercised by Lender, as applicable (or its designated representative) at its sole and exclusive option and in its 

sole, absolute and reasonable discretion. 

23. Release; Indemnity. 

(a) Release.  Borrower covenants and agrees that, in performing any of its rights or duties 

under this Note, neither the Lender, nor its agents or employees, shall be liable for any losses, claims, 

damages, liabilities and expenses that may be incurred by any of them as a result of such performance, 

except to the extent such liability for any losses, claims, damages, liabilities or expenses arises out of the 

willful misconduct or gross negligence of any such party. 

(b) Indemnity.  Borrower hereby agrees to indemnify and hold harmless the Lender and its 

agents and employees from and against any and all losses, claims, damages, liabilities and expenses 

including, without limitation, reasonable attorneys’ fees and costs and disbursements, which may be 

imposed or incurred by any of them in connection with this Note, except that no such party will be 

indemnified for any losses, claims, damages, liabilities or expenses arising out of the willful misconduct 

or gross negligence of any such party. The foregoing shall be limited by Section 9. 

24. Governing Law.  This Note shall be governed by and enforced in accordance with the laws of 

the Property Jurisdiction, without giving effect to the choice of law principles of the Property Jurisdiction that 

would require the application of the laws of a jurisdiction other than the Property Jurisdiction. 

25. Consent to Jurisdiction and Venue.  Borrower and Lender agree that any controversy arising 

under or in relation to this Note shall be litigated exclusively in the Property Jurisdiction.  The state and federal 

courts and authorities with jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over all 

controversies which shall arise under or in relation to this Note.  Borrower and Lender irrevocably consent to 

service, jurisdiction, and venue of such courts for any such litigation and waives any other venue to which it 

might be entitled by virtue of domicile, habitual residence or otherwise. 

26. Severability.  The invalidity, illegality or unenforceability of any provision of this Note shall not 

affect the validity, legality or enforceability of any other provision, and all other provisions shall remain in full 

force and effect. 

27. Remedies Cumulative.  In the event of Borrower’s default under this Note, the Lender may 

exercise all or any one or more of its rights and remedies available under this Note, at law or in equity.  Such 

rights and remedies shall be cumulative and concurrent, and may be enforced separately, successively or 

together, and the exercise of any particular right or remedy shall not in any way prevent the Lender from 
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exercising any other right or remedy available to the Lender.  The Lender may exercise any such remedies from 

time to time as often as may be deemed necessary by the Lender. 

28. No Agency or Partnership.  Nothing contained in this Note shall constitute Lender as a joint 

venturer, partner or agent of Borrower, or render Lender liable for any debts, obligations, acts, omissions, 

representations or contracts of Borrower. 

29. Entire Agreement; Amendment and Waiver.  This Note contains the complete and entire 

understanding of the parties with respect to the matters covered.  This Note may not be amended, modified or 

changed, nor shall any waiver of any provision hereof be effective, except by a written instrument signed by the 

party against whom enforcement of the waiver, amendment, change, or modification is sought, and then only to 

the extent set forth in that instrument.  No specific waiver of any of the terms of this Note shall be considered as 

a general waiver. 

30. Further Assurances.  Borrower shall at any time and from time to time, promptly execute and 

deliver all further instruments and documents, and take all further action that may be reasonably necessary or 

desirable, or that Lender may reasonably request, in order to protect any right or interest granted by this Note or 

to enable Lender to exercise and enforce its rights and remedies under this Note. 

31. Captions.  The captions of the sections of this Note are for convenience only and shall be 

disregarded in construing this Note. 

32. Servicer.  Borrower hereby acknowledges and agrees that, pursuant to the terms of the Project 

Owner Subordinate Security Instrument: (a) from time to time, Lender may appoint a servicer to collect 

payments, escrows and deposits, to give and to receive notices under this Note or the other Bank Loan 

Documents, and to otherwise service the Bank Loan and (b) unless Borrower receives Written Notice from 

Lender to the contrary, any action or right which shall or may be taken or exercised by Lender may be taken or 

exercised by such servicer with the same force and effect. 

33. Waiver of Trial by Jury.  TO THE MAXIMUM EXTENT PERMITTED UNDER 

APPLICABLE LAW, EACH OF BORROWER AND LENDER (A) COVENANTS AND AGREES NOT TO 

ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS NOTE OR THE 

RELATIONSHIP BETWEEN THE PARTIES THAT IS TRIABLE OF RIGHT BY A JURY AND (B) 

WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT 

ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY 

JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE 

BENEFIT OF COMPETENT LEGAL COUNSEL. 

34. Time of the Essence.  Time is of the essence with respect to this Note. 

35. Modifications.  All modifications (if any) to the terms of this Note (“Modifications”) are set 

forth on Schedule C attached to this Note.  In the event of a Transfer under the terms of the Project Owner 

Subordinate Security Instrument, some or all of the Modifications to this Note may be modified or rendered 

void by Lender at its option by notice to Borrower or such transferee. 

36. Attached Schedules.  The following Schedules are attached to this Note and are incorporated by 

reference herein as if more fully set forth in the text hereof: 
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Schedule A – Interest Rate 

Schedule B – Prepayment Premium 

Schedule C – Modifications to Multifamily Permanent Note 

The terms of this Note are modified and supplemented as set forth in said Schedules.  To the extent of 

any conflict or inconsistency between the terms of said Schedules and the text of this Note, the terms of said 

Schedules shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Multifamily Permanent 

Note or caused this Multifamily Permanent Note to be duly executed and delivered by its authorized 

representative as of the date first set forth above.  The undersigned intends that this instrument shall be deemed 

to be signed and delivered as a sealed instrument. 

BORROWER: 

CITY OF EDINBURG, a Texas 

municipal corporation 

 

By:    

Name:_________________________________ 

Title:__________________________________ 
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SCHEDULE A 

PRINCIPAL AND INTEREST PAYMENTS 

1. Interest Rate.  Except as provided in Paragraphs 8 and 14 of this Note, interest (“Note Interest”) 

shall accrue on the unpaid principal of this Note from, and including, the date of this Note until paid in full at an 

annual rate (the “Interest Rate”) as follows: 

(a) Fixed Rate.  Interest shall accrue at annual rate of three percent (3%). 

(b) Maximum Rate.  Notwithstanding any other provision of this Note to the contrary, Note Interest 

shall not exceed the Maximum Rate, as the Maximum Rate may change in accordance with this Note.  

(c) Interest Accrual.  Note Interest shall be computed on the basis of a 360-day year comprised of 

twelve 30-day months. 

2. Monthly Principal and Interest Payments.  Commencing on the First Payment Date and on 

each Loan Payment Date thereafter until and including the Maturity Date, consecutive monthly installments of 

principal and interest in the amount of $________________ (based upon a thirty-five year amortization 

schedule assuming a 360-day year comprised of twelve 30-day months), shall be payable on each Loan 

Payment Date until the entire unpaid principal balance evidenced by this Note is fully paid.  Any remaining 

principal and interest, if not sooner paid, shall be due and payable on the Maturity Date.   
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SCHEDULE B 

PREPAYMENT PREMIUM 

YIELD MAINTENANCE OPTION: 

 

Any prepayment premium payable under Paragraph 10 of this Note shall be computed as follows: 

 

(a) If the prepayment is made at any time after the date of this Note and before ___________ __, 

2035 (the “Yield Maintenance Period End Date”) the prepayment premium shall be the greater 

of:  

 

(i) 1% of the amount of principal being prepaid; or 

 

(ii) The product obtained by multiplying: 

 

(A) the amount of principal being prepaid, 

 

by 

 

(B) the difference obtained by subtracting from the Interest Rate on this Note the 

Yield Rate (as defined below), on the twenty-fifth Business Day preceding (x) the 

date upon which any voluntary prepayment will be made, determined in 

accordance with Section 10 of this Note, or (y) the date Lender accelerates the 

Bank Loan or otherwise accepts a prepayment pursuant to Paragraph 10(c) or 

Paragraph 10(d) of this Note, 

 

by  

 

(C) the present value factor calculated using the following formula: 

 

1 - (1 + r)
-n/12

 

r 

 

r = Yield Rate 

 

n = the number of months remaining between (1) either of the following: 

(x) in the case of a voluntary prepayment, the last calendar day of the 

month during which the prepayment is made, or (y) in any other case, the 

date on which Lender accelerates the unpaid principal balance of this Note 

and (2) the Yield Maintenance Period End Date] 

 

For purposes of this clause (ii), the “Yield Rate” means the yield calculated by 

interpolating the yields for the immediately shorter and longer term U.S. 

“Treasury constant maturities” (as reported in the Federal Reserve Statistical 

Release H.15 Selected Interest Rates (the "Fed Release") under the heading "U.S. 
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government securities") closest to the remaining term of the Prepayment Premium 

Period, as follows (rounded to three decimal places):  

 

{ ( (a – b) ÷ (x – y) ) × (z – y) } + b 

 

a = the yield for the longer U.S. Treasury constant maturity 

b = the yield for the shorter U.S. Treasury constant maturity 

x = the term of the longer U.S. Treasury constant maturity 

y = the term of the shorter U.S. Treasury constant maturity 

z = “n” (as defined in the present value factor calculation above) divided by 

12. 

 

Notwithstanding any provision to the contrary, if “z” equals a term reported under 

the U.S. “Treasury constant maturities” subheading in the Fed Release, the yield 

for such term shall be used, and interpolation shall not be necessary.  If 

publication of the Fed Release is discontinued by the Federal Reserve Board, 

Lender shall determine the Yield Rate from another source selected by Lender.  

Any determination of the Yield Rate by Lender will be binding absent manifest 

error.] 

 

(b) Notwithstanding the provisions of Paragraph 10 of this Note, no prepayment premium shall be 

payable with respect to any prepayment made on or after the Yield Maintenance Period End Date. 
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SCHEDULE C 

MODIFICATIONS TO MULTIFAMILY PERMANENT NOTE 

The following modifications are made to the text of the Note that precedes this Schedule: 

[None.] 
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COLLATERAL ASSIGNMENT OF LOAN 

(the "Collateral Assignment") 

 

THE STATE OF TEXAS  § 

§ KNOW ALL MEN BY THESE PRESENTS: 

COUNTY OF HIDALGO  § 

 

THAT CITY OF EDINBURG, a Texas municipal corporation ("Assignor"), has ENDORSED, 

TRANSFERRED, ASSIGNED, SOLD, SET OVER, CONVEYED, and DELIVERED, and by these presents 

does hereby ENDORSE, TRANSFER, ASSIGN, SELL, SET OVER, CONVEY and DELIVER unto 

CITIBANK, N.A., a national banking association ("Lender"), and Assignor hereby grants and assigns a 

security interest (the "Security Interest") in, all right, title and interest of Assignor in and to (a) the Multifamily 

Permanent Subordinate Note listed on Exhibit "A" attached hereto (collectively, the "Collateral Note", whether 

one or more), (b) the Loan Agreement of even date herewith between Assignor and Lender (the “Collateral 

Loan Agreement”) and all other documents and instruments securing, governing, and/or evidencing the loan 

evidenced by the Collateral Note (collectively, the "Collateral Loan Documents"), listed on Exhibit "A" 

attached hereto, and (c) all of the liens and security interests granted in the Collateral Loan Documents or 

otherwise securing the Collateral Note (collectively, the "Collateral Liens"); and Assignor hereby 

BARGAINS, SELLS, TRANSFERS, ASSIGNS, SETS OVER, CONVEYS and DELIVERS unto Lender all of 

the rights, privileges, securities, equities, powers, benefits, claims, priorities, demands, titles, or interests now 

owned or held by Assignor in and to the Collateral Note, the Collateral Loan Documents, and the Collateral 

Liens. 

TO HAVE AND TO HOLD the Collateral Note, the Collateral Loan Documents, and Collateral 

Liens, together with all and singular the rights, titles, interests, privileges, securities, equities, powers, benefits, 

claims, priorities, and demands thereunto in anywise belonging unto Lender, its successors and assigns forever. 

This Collateral Assignment is made to secure payment and performance of Assignor's 

obligations under and pursuant to (i) that certain Multifamily Permanent Subordinate Note dated May __, 2016, 

in the face amount of $1,275,000.00, executed by Assignor to the order of Lender (collectively with all 

renewals, increases, modifications, replacements, rearrangements, substitutions, restatements, and extensions 

now or hereafter executed in connection therewith, the "Note"), and (ii) all documents and instruments now or 

hereafter securing, governing, and/or evidencing the Loan evidenced by the Note (collectively with the Note 

and all amendments, modifications, and restatements now or hereafter executed in connection therewith, the 

"Loan Documents"). 

Assignor represents and warrants to Lender that (A) Assignor is the sole legal and equitable 

owner and holder of the Collateral Note and the indebtedness evidenced thereby, (B) Assignor has not assigned, 

mortgaged, or hypothecated the Collateral Note, any indebtedness evidenced thereby, or any of the Collateral 

Liens to any party other than Lender, (C) to Assignor's current actual knowledge, the Collateral Note is in all 

respects current and in good standing and is not overdue or subject to any credits or offsets, (D) to Assignor's 

current actual knowledge, no maker of the Collateral Note, nor any surety or guarantor of the Collateral Note, 

has raised any counterclaim, defense, allowance, adjustments, dispute, objection, or complaint regarding their 

respective liability on the Collateral Note or under any Collateral Loan Document, (E) the Collateral Note and 

the Collateral Loan Documents have not been amended, altered, or modified since the date of the execution 
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thereof, (F) to Assignor's current actual knowledge, no default, or event which with notice, lapse of time, or 

both would constitute a default, under any of the Collateral Note or the Collateral Loan Documents has 

occurred, and (G) Assignor has the full right and authority to sell, assign, pledge, and grant a security interest in 

and to each of the Collateral Note, and the liens and security interests securing same. 

During the continuance of an Event of Default under and, as defined in the  Note, Lender shall, 

in addition to the rights and remedies provided for in the  Note and the other Loan Documents, have the right to 

sell the Collateral Note in any manner afforded to Lender under the laws of the State of Texas.  The proceeds of 

the sale shall be applied first to the reasonable expenses of the sale and then toward the payment of interest, 

principal, and attorneys' fees due and unpaid upon the Note, rendering the balance, if any, and surplus, if any, to 

Assignor; but if there be any deficiency, Borrower shall remain liable therefor.  Lender shall have the right to 

purchase (by credit against the Obligations) at any public sale in which it is the highest bidder. 

Lender shall have all the rights and remedies of a secured party under the Uniform Commercial 

Code as from time to time in effect in the State of Texas (the "UCC"), and Lender shall be entitled to avail itself 

of all such other rights and remedies as may now or hereafter exist at law or in equity for the collection of the 

indebtedness evidenced by the Note.  The foreclosure of the Security Interest created hereby and the resort to 

any remedy provided hereunder or provided by the UCC or any other law of the State of Texas shall not prevent 

the concurrent employment of any other appropriate remedy or remedies. 

The requirement of notice to Assignor of the time and place of any public sale of the Collateral 

Note, or of the time after which any private sale or any other intended disposition thereof is to be made, shall be 

met if such notice is mailed, postage prepaid, to Assignor at _________________________________________, 

or such other address provided to Lender by Assignor in writing, at least five days before the date of any public 

sale or at least five days before the time after which any private sale or disposition is to be made, unless a longer 

period of time is required pursuant to the UCC, in which case, applicable provisions of the UCC shall control. 

The Security Interest created herein shall not be affected by or affect any other security taken for 

the Note, and any extensions may be made for the payment of the  Note, without affecting the priority of the 

Security Interest or the validity thereof with reference to any third party, and the holder or holders of the  Note 

shall not be limited by election of remedies if the holder or holders choose to foreclose this Security Interest by 

suit.  The right to sell the Collateral Note under the terms hereof shall also exist cumulative with such suit, and 

one method of foreclosure shall not bar the other, but both may be exercised at the same or different times, nor 

shall one be a defense to the other. 

Assignor authorizes Lender, at the option of Lender, to give notice to the maker of the Collateral 

Note of the existence of this Collateral Assignment and to instruct such makers, whether or not a default has 

occurred under the Note, any document securing the Notes, or under this Collateral Assignment, to direct all 

payments due and payable under the Collateral Note to Lender. 

Assignor authorizes Lender, at the option of Lender, to collect and receive any and all sums 

becoming due upon the Collateral Note, such sums to be held by Lender without liability for interest thereon 

and applied towards the payment of the  Note.  Except as otherwise expressly provided herein, Lender shall 

hold and have the full control of the Collateral Note until the Note is fully paid, including without limitation, the 

right to foreclose any or all Collateral Liens, without the necessity of consent by Assignor (and without the 
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necessity of the prior foreclosure of the Collateral Note), and to release the Collateral Liens upon the full and 

final payment of such Collateral Note to Lender.  Notwithstanding the foregoing, Lender is under no obligation 

to make or enforce the collection of the Collateral Note, and the failure of Lender from any cause to make or 

enforce the collection thereof shall not in any way prejudice the right of Lender to thereafter make or enforce 

collection thereof or in any way affect the  Note. Further, nothing in the Collateral Loan Agreement shall limit 

or impair the right of Lender to enforce or otherwise proceed with respect to the Collateral Note if Lender were 

to become the holder thereof. 

Lender shall, once the Note has been paid in full to Lender, remit all proceeds, if any, received 

by it under the Collateral Note, if any, that remain after the Note has been paid in full, to Assignor. 

This Collateral Assignment shall in no manner impair or affect any of the other liens granted by 

Assignor to Lender, and no security hereafter taken therefor shall in any manner impair or affect the security 

hereby given, it being agreed that all such present and future security shall be cumulative security and that 

Lender may foreclose under any of such security, as Lender may elect, without waiving the other. 

Upon the occurrence and during the continuance of an Event of Default (until such Event of 

Default has been cured), in addition to the other rights of Lender hereunder, Lender may, but shall not be 

obligated to, renew, extend, or rearrange the time and manner of payment of any of the Collateral Note, in its 

own name or in the name of Assignor with or without the joinder or consent of Assignor, without incurring 

responsibility or liability to Assignor or discharging, impairing or otherwise affecting any liability or obligation 

of Assignor, including, without limitation, Assignor's liability for the payment of the  Note. 

In the event that Assignor hereafter becomes the owner of any of the property covered by the 

Collateral Loan Documents prior to the date that Lender executes a written release of this Collateral 

Assignment, Lender shall automatically have a lien and security interest in and against such property to secure 

the payment of the  Note, and Assignor does hereby grant Lender a lien and security interest in and against such 

property, and Assignor shall immediately, at Assignor's sole cost and expense, execute and deliver, and file in 

the appropriate public records with all filing fees paid, appropriate documents, in form and substance 

reasonably satisfactory to Lender, further evidencing the granting of such lien and security interest.  The 

foregoing provisions shall not be deemed to constitute consent or authorization by Lender to the transfer, sale or 

other disposition of any of the property covered by the Collateral Loan Documents to or by Assignor. 

Assignor shall pay to Lender all reasonable expenditures and expenses, including, without 

limitation, reasonable attorneys' fees, incurred by Lender in exercising, protecting or enforcing Lender's 

interests, rights, and remedies under this Collateral Assignment, plus interest thereon at the Past Due Rate, as 

defined in the Note.  Assignor shall further do, make, procure, execute and deliver all acts, things, writings and 

assurances as Lender may at any time reasonably request to protect, assure or enforce Lender's interests, rights 

and remedies under this Collateral Assignment. 
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THIS COLLATERAL ASSIGNMENT CONSTITUTES THE ENTIRE AGREEMENT 

BETWEEN THE PARTIES HERETO WITH RESPECT TO THE SUBJECT HEREOF AND SHALL 

SUPERSEDE ANY PRIOR AGREEMENT BETWEEN THE PARTIES HERETO, WHETHER 

WRITTEN OR ORAL, RELATING TO THE SUBJECT HEREOF.  FURTHERMORE, IN THIS 

REGARD, THIS AGREEMENT AND THE OTHER WRITTEN LOAN DOCUMENTS REPRESENT, 

COLLECTIVELY, THE FINAL AGREEMENT AMONG THE PARTIES THERETO AND MAY NOT 

BE CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SUBSEQUENT 

ORAL AGREEMENT OF SUCH PARTIES.  THERE ARE NO UNWRITTEN ORAL AGREEMENTS 

BETWEEN THE PARTIES. 

 

EXECUTED as of May __, 2016. 

 

 

 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK]  
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CITY OF EDINBURG, a Texas municipal corporation 

 

 

By:         

Name:          

Title:          

 
 

 

THE STATE OF TEXAS § 

§ 

COUNTY OF _________ § 

This instrument was acknowledged before me on the ____ day of ________________, 2016, by 

__________, __________ of CITY OF EDINBURG, a Texas municipal corporation, on behalf of and as the act 

and deed of said corporation. 

  

Notary Public, State of Texas 
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AGREED TO AND ACCEPTED THIS 

____ DAY OF ________________, 2016: 

 

 

CITIBANK, N.A.  

 

By:       

Name: ______________________________ 

Title: _______________________________ 

 

 

STATE OF ______________  § 

     § 

COUNTY OF ___________  § 

 

 

 This instrument was acknowledged before me on the ______ day of _________________, 2016, by 

________________, __________________ of CITIBANK, N.A., a national banking association, on behalf of 

said banking association. Barry (check one)  is personally known to me or  has produced a valid driver’s 

license as identification.   

        

Notary Public, State of      

Name:       

My Commission Expires:      

My Commission Number is:     
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EXHIBIT "A" 

 

 

1. Multifamily Permanent Subordinate Note dated on or about May __, 2016, in the face amount of 

$1,275,000.00, executed by Wisconsin Street Housing, LP to the order of City of Edinburg. 

 

2. Subordinate Multifamily Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing 

dated May __, 2016, from Wisconsin Street Housing, LP for the benefit of City of Edinburg. 

3. Agreement of Environmental Indemnification dated May __, 2016, from Wisconsin Street Housing, LP 

and Highridge Costa Housing Partners, LLC for the benefit of City of Edinburg. 

4. Loan Agreement dated May __, 2016, among Wisconsin Street Housing, LP, City of Edinburg and 

Citibank, N.A. 
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(Texas Secretary of State) 

 

 

FINANCING STATEMENT 
 

This Financing Statement is presented to a Filing Officer for filing pursuant to the Uniform 

Commercial Code. 

1. The name and address of the debtor (“Debtor”) is: 

CITY OF EDINBURG 

       

       

       

 

2. The name and address of secured party (“Secured Party”) is: 

CITIBANK, N.A., 

a national banking association 

390 Greenwich Street, 2
nd

 Floor 

New York, New York 10013 

 

3. This Financing Statement covers the following collateral: 

(a) The Multifamily Permanent Subordinate Note listed on Schedule “A” attached 

hereto (the “Collateral Note”, whether one or more); 

(b) All documents and instruments securing or otherwise pertaining to the Collateral 

Note (collectively, the “Collateral Loan Documents”), including, without limitation, the 

instruments and agreements listed on Schedule “A”; 

(c) All of the liens and security interests granted in the Collateral Loan Documents or 

otherwise securing the Collateral Note (collectively, the “Collateral Liens”); and 

(d) All proceeds of any of the foregoing. 
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DEBTOR: 

 

CITY OF EDINBURG, a Texas municipal corporation 

 

By:         

Name:        

Title:        
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Schedule “A” 

 

 

1. Multifamily Permanent Subordinate Note dated on or about May ____, 2016, in the face amount of 

$1,275,000.00, executed by Wisconsin Street Housing, LP to the order of City of Edinburg. 

 

2. Subordinate Multifamily Deed of Trust, Assignment of Rents, Security Agreement and Fixture Filing 

dated May ____, 2016, from Wisconsin Street Housing, LP for the benefit of City of Edinburg. 

3. Agreement of Environmental Indemnification dated May ____, 2016, from Wisconsin Street Housing, 

LP and Highridge Costa Housing Partners, LLC for the benefit of City of Edinburg. 

4. Loan Agreement dated May ___, 2016, among Wisconsin Street Housing, LP, City of Edinburg and 

Citibank, N.A. 
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INTERCREDITOR AND SUBORDINATION AGREEMENT 

 

This Intercreditor and Subordination Agreement (this "Agreement") is entered into as of May __, 2016, 

by and among CITIBANK, N.A., a national banking association (the "Bank"), CITY OF EDINBURG, (the 

"City"), and WISCONSIN STREET HOUSING, LP, a Texas limited partnership (the “Borrower"). 

R E C I T A L S: 

A. The Borrower is the owner of a 128-unit affordable housing apartment project to be constructed 

in Edinburg, Hidalgo County, Texas on the property which is more particularly described on Exhibit "A" 

attached hereto and incorporated herein by reference (the "Project"). 

B. As provided for in the Loan Agreement of even date herewith, among City, Borrower, and Bank 

(the "Project Owner Subordinate Loan Agreement"), City has committed to fund a loan of funds ("Project 

Owner Subordinate Loan") to the Borrower for the Project, in the aggregate amount of $1,275,000.00.  

C. Pursuant to a Construction Loan Agreement (the "Senior Loan Agreement") of even date 

herewith, the Bank has agreed to make a loan in an amount not to exceed $14,000,000.00 (the "Senior Loan") 

to provide permanent financing for the Project.  The Senior Loan is evidenced by a promissory note in the 

amount of $14,000,000.00, and is more fully described in and secured by a Multifamily Deed of Trust, 

Assignment of Rents and Security Agreement and Fixture Filing, of even date with such promissory note, and 

covering the Project to be recorded in the Official Public Records of Real Property of Hidalgo County, Texas. 

D. City and the Bank wish to enter into this Agreement to fully set forth their agreement regarding 

the relationship of the Project Owner Subordinate Loan to the Senior Loan and other matters of mutual interest 

to City and the Bank with respect to the construction of the Project. 

NOW, THEREFORE, in consideration of the mutual covenants contained herein and for other good and 

valuable consideration, the receipt and sufficiency of which are hereby acknowledged, City and the Bank 

hereby agree as follows: 

1. Definitions.  In addition to the defined terms set forth elsewhere herein, the following term shall 

have the meaning set forth below: 

"Project Owner Subordinate Loan Documents" means the Project Owner Subordinate Loan 

Agreement, the promissory note evidencing the Project Owner Subordinate Loan and the 

subordinate lien deed of trust covering the Project and securing the Project Owner Subordinate 

Loan, and all other documents and agreements governing, evidencing, and securing the Project 

Owner Subordinate Loan. 

2. Acknowledgments, Representations, and Consents.  City represents to the Bank that (i) once 

issued, and assuming no changes in applicable law, as it exists on the date hereof, the Project Owner 

Subordinate Loan Documents will be in full force and effect, and (ii) the Project Owner Subordinate Documents 

will constitute a commitment by City to make the Project Owner Subordinate Funds available to the Borrower 
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for the Project as hereafter provided subject to the terms and conditions of the Project Owner Subordinate Loan 

Documents. 

3. Subordination by City. City agrees that to the extent any voluntary or involuntary liens, claims, 

and security interests, against the Project, whether by agreement, at law, or in equity, of  City (or any other 

entity claiming by, through, or under City ) now or hereafter secure the payment and/or performance of the 

Borrower's obligations under and with respect to the Project Owner Subordinate Loan and the Project Owner 

Subordinate Loan Documents (including, without limitation, the liens granted in any deed of trust against the 

Project, executed by the Borrower to City pursuant to the Project Owner Subordinate Loan), the same are and 

shall forever remain junior, subordinate, and inferior, to the liens and security interests of the Bank against the 

Project, securing payment of the Senior Loan and, by its execution hereof, City hereby evidences said 

subordination.  City has and does hereby subordinate its right to payment of the Project Owner Subordinate 

Loan to the right of Bank to be paid on the Senior Loan; provided that until Borrower receives written notice 

from Bank of the occurrence of an Event of Default under and with respect to the Senior Loan, Borrower may 

make regularly scheduled payments (but not prepayments) on the Project Owner Subordinate Loan (no 

payments shall be made or accepted on the Project Owner Subordinate Loan after receipt of any such notice of 

default until written notice by Bank is received that that portion of default has been cured or waived). 

4. Cross Default.  (a)  If a default or an event of default occurs under the Project Owner 

Subordinate Loan Documents, that default or event of default shall constitute an Event of Default under the 

Senior Loan Agreement.  If an Event of Default under the Senior Loan Agreement occurs, that Event of Default 

shall constitute a default or an event of default under the Project Owner Subordinate Loan Documents. 

(b) In the event of any receivership, insolvency, bankruptcy, assignment for the benefit of 

creditors, reorganization or arrangement with creditors, whether or not pursuant to bankruptcy laws, sale of all 

or substantially all of the assets, dissolutions, liquidations or any other marshaling of the assets and liabilities of 

the Borrower, City and the Bank agree that the Senior Loan will be paid prior to the Project Owner Subordinate 

Loan.  City agrees to file at the expense of the Borrower, any claim, or other instrument of similar character 

necessary to enforce the obligations of the Borrower under the Project Owner Subordinate Loan Documents, 

and will hold in trust for the Bank and immediately pay over to the Bank, in the form received (except for City’s 

endorsement or assignment which  City agrees to provide upon the Bank's request) to be applied on the Senior 

Loan, any and all moneys, dividends, or other assets received in any such proceeding on account of the Project 

Owner Subordinate Loan, unless and until the Senior Loan shall be paid in full. 

5. Notices.  Any notice by one party to the others hereunder shall be in writing and shall be 

delivered in person, via overnight courier or by United States Mail, postage prepaid, certified, return receipt 

requested.  Notice shall be deemed delivered on the date delivered, or if mailed, three business days after 

deposit in the U.S. Mail. All notices shall be delivered to the following addresses: 

 
To Bank: Citibank, N.A. 

390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID # 23847 
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Facsimile:  (212) 723-8209 

 

And to: 

 

Citibank, N.A. 

325 East Hillcrest Drive, Suite 160         

Thousand Oaks, California 91360         

Attention:  Operations Manager/Asset Manager                    

Deal ID #: 23847 

Facsimile: (805) 557-0924 

 

Prior to the Conversion 

Date: 

Citibank, N.A. 

390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID #  23847 

Facsimile:  (212) 723-8209 

 

Following the Conversion 

Date:  

Citibank, N.A. 

c/o Berkadia Commercial Servicing Department 

323 Norristown Road, Suite 300 

Amber, PA 19002 

Attention: Client Relations Manager 

Deal ID # 23847 

Facsimile: (215) 328-0305 

And a copy of any notices 

of default sent to: 

 

Citibank, N.A. 

388 Greenwich Street  

New York, New York  10013 

Attention: General Counsel’s Office 

Deal ID No. 23847 

Facsimile: (646) 291-5754 
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If to Borrower: Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

With a copy to: 

 

Rick Morrow 

Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

With a copy to: 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 
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Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

With a copy to: 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 

 

To City: City of Edinburg 

____________________________________ 

____________________________________ 

____________________________________ 

 

 

The parties may change their addresses for purposes of notice by giving the other parties ten (10) days' 

written notice of the address change in the manner hereinabove stated. 

6. Miscellaneous. 

(a) This Agreement constitutes the entire agreement of the three parties hereto with respect 

to the subject matter hereof, and all other prior and contemporaneous written or oral agreements. Any 

amendment hereto must be in writing executed by the Borrower, City, and the Bank. 

(b) Time is of the essence in the performance of the parties' obligations hereunder. 

(c) THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN 

ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS, EXCLUDING ITS CHOICE AND 

CONFLICT OF LAW PRINCIPLES, AND APPLICABLE UNITED STATES FEDERAL LAW.   

(d) This Agreement shall be enforceable by and binding upon all successors and assigns of 

the Bank. 

(e) This Agreement shall remain in full force and effect until the Senior Loan has been fully 

and finally paid and the Borrower has no further obligations under the Senior Loan Agreement. 

(f) This Agreement may be executed in two or more counterparts, and it shall not be 

necessary that any one counterpart be executed by all of the parties hereto.  Each fully or partially executed 

counterpart shall be deemed an original, but all such counterparts taken together shall constitute but one and the 

same instrument. 
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(g) Capitalized terms used in this Agreement without definition shall have the meanings 

given to those terms in the Senior Loan Agreement. 

(h) City and Borrower agree that, notwithstanding anything in the Project Owner Subordinate 

Loan Documents to the contrary, the Project Owner Subordinate Loan shall be fully funded on or before the 

Conversion Date consistent with the Project Owner Subordinate Loan Documents. 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned have affixed their signatures hereto on the respective dates 

set forth in the acknowledgment below to be effective as of the date first above written. 

     "BORROWER" 

WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership 

 

By:       Wisconsin Street Housing GP, LLC, a Texas limited 

liability company, its General Partner  

 

            By:   Casa Linda Development Corporation, a Texas 

corporation, its Managing Member 

 

                   By:                                                  

 Linda S. Brown, 

                       President 

 

 

STATE OF TEXAS                  § 

                                                  § 

COUNTY OF      § 

 

 This instrument was acknowledged before me on the _____ day of __________, 2016, by Linda S. 

Brown, President of Casa Linda Development Corporation, a Texas corporation, on behalf of said corporation, 

Managing Member of Wisconsin Street Housing GP, LLC, a Texas limited liability company, acting in its 

capacity as general partner of WISCONSIN STREET HOUSING, LP, a Texas limited partnership. 

 

_____________________________________ 

Notary Public, State of Texas 
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      "CITY" 

 

CITY OF EDINBURG, a Texas municipal corporation  

By:        

Name:        

Title:        

 

 

 

 

 

 

THE STATE OF TEXAS  § 

 § 

COUNTY OF __________  § 

 

This instrument was acknowledged before me on this _____ day of _________, 2016, by 

____________________, _____________________ of City of Edinburg, a Texas municipal corporation, on 

behalf of said corporation. 

 

        

Notary Public, State of Texas 

My Commission Expires: _____________ 
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"BANK" 

      CITIBANK, N.A.,  

   a national banking association 

 

By:       

Name:       

Title:       

        

 

THE STATE OF ________ § 

§ KNOW ALL MEN BY THESE PRESENTS 

COUNTY OF __________  § 

 

 This instrument was acknowledged before me on this ______ day of _______, 2016, by 
__________________, _______________________ of CITIBANK, N.A., a national banking association, on 
behalf of said banking association. 
 
              

      NOTARY PUBLIC, State of __________ 

 

      My Commission Expires:      
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LEGAL DESCRIPTION 
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MULTIFAMILY PERMANENT SUBORDINATE NOTE 

(Project Owner Subordinate Note) 

  

$1,275,000.00 May __, 2016 

FOR VALUE RECEIVED, the undersigned (“Borrower”) promises to pay to the order of CITY OF 

EDINBURG, a Texas municipal corporation, the maximum principal sum of ONE MILLION TWO 

HUNDRED SEVENTY-FIVE THOUSAND AND NO/100 DOLLARS ($1,275,000.00), with interest on the 

unpaid principal balance from time to time outstanding at the annual rate as set forth on Schedule A.  The terms 

of this Note incorporate the Modifications, if any, set forth on Schedule C to this Note. 

1. Defined Terms.  As used in this Note, the following terms shall have the following definitions: 

(a) “Beneficiary Parties” shall have the meaning set forth in the Project Owner Subordinate 

Security Instrument. 

(b) “Business Day” means any day other than (i) a Saturday or a Sunday, or (ii) a day on 

which federally insured depository institutions in New York, New York are authorized or obligated by 

law, regulation, governmental decree or executive order to be closed. 

(c) “Conversion Date” has the meaning assigned to that term in the Senior Loan Agreement. 

(d) “Default Rate” shall have the meaning set forth in Section 8 of this Note. 

(e) “First Payment Date” means the first day of the calendar month immediately following 

the calendar month in which the Conversion Date occurs. 

(f) “Indebtedness” means the principal of, interest on, and any other amounts due at any time 

under, this Note and the Project Owner Subordinate Security Instrument, including prepayment 

premiums, late charges, default interest, and advances to protect the security of the Project Owner 

Subordinate Security Instrument as described in Section 12 of the Project Owner Subordinate Security 

Instrument. 

(g) “Interest Rate” shall have the meaning set forth in Paragraph 1 of Schedule A to this 

Note. 

(h) “Lender” means City of Edinburg and any subsequent holder of this Note (including, 

without limitation, Citibank, N.A., as the collateral assignee of this Note). 

(i) “Loan” means the loan evidenced by this Note. 

(j) “Loan Agreement” means that certain Loan Agreement dated May __, 2016, among 

Borrower, Lender and Citibank, N.A. 

Page 1017



Multifamily Permanent Subordinate Note 2 

HOU 408450115v7 

(k) “Loan Month” means the period commencing on a Loan Payment Date and ending on the 

day preceding the next succeeding Loan Payment Date (without adjustment in either case for Business 

Day conventions). 

(l) “Loan Payment Date” means the first Business Day of each month, commencing on the 

First Payment Date. 

(m) "Managing General Partner" shall mean Wisconsin Street Housing GP, LLC, a Texas 

limited liability company, together with its successors and assigns. 

(n) “Maturity Date” means the earlier to occur of (i) the date which is seventeen (17) years 

following the Conversion Date, or (ii) any earlier date on which the unpaid principal balance of this 

Note becomes due and payable, by acceleration or otherwise.   

(o) “Maximum Rate” means the maximum interest rate that may be paid on the Loan under 

State law. 

(p) “Note” means this Multifamily Permanent Subordinate Note. 

(q) “Note Interest” shall have the meaning set forth in Paragraph 1 of Schedule A to this 

Note. 

(r) “Prepayment Premium Period” means the period commencing on the date of this Note 

and ending six (6) calendar months preceding the seventeenth (17
th

) anniversary of the Conversion Date. 

(s) “Property Jurisdiction” shall have the meaning set forth in the Project Owner Subordinate 

Security Instrument. 

(t) "Written Notice" shall mean a written consent or notice signed by an authorized 

representative of Borrower or an authorized representative of the Lender. 

All other capitalized terms used but not defined in this Note shall have the meanings given to such terms 

in the Loan Agreement. 

2. Method of Payment.  All payments due under this Note shall be payable to Servicer, or, if there 

is no Servicer, to the Lender, or its successor.  Each such payment shall be made by wire transfer of 

immediately available funds in accordance with wire transfer instructions that the Lender or Servicer shall 

supply by Written Notice to the Borrower from time to time. 

3. Payment of Principal and Interest.  Principal and interest shall be paid as follows: 

(a) Borrower shall pay all amounts due under this Note at the times and in the amounts set 

forth herein.  Borrower shall make its payments under this Note in immediately available funds.   

(b) Borrower shall pay monthly payments of principal and interest as set forth on Schedule A 

attached hereto in successive monthly installments commencing on the First Payment Date and 

continuing on each Loan Payment Date thereafter until and including the Maturity Date.  Such payments 
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shall be made to the Lender or the Servicer by 2:00 p.m., New York City time, on each Loan Payment 

Date. 

(c) Any accrued interest remaining past due may, at Lender’s discretion, be added to and 

become part of the unpaid principal balance and shall bear interest at the rate or rates specified in this 

Note, and any reference below to “accrued interest” shall refer to accrued interest that has not become 

part of the unpaid principal balance. 

(d) Borrower shall pay all unpaid principal of and interest on this Note on the Maturity Date 

and any other amounts due under subsection 3(a) hereof.   

(e) Any regularly scheduled monthly installment of principal and interest that is received by 

Lender before the date it is due shall be deemed to have been received on the due date solely for the 

purpose of calculating interest due. 

(f) Borrower shall make all payments of principal and interest under this Note without relief 

from valuation and appraisement laws. 

(g) Borrower acknowledges that the calculation of all interest payments shall be made by the 

Lender and shall be final and conclusive, absent manifest error. 

4. Application of Payments.  If at any time Lender receives, from Borrower or otherwise, any 

amount applicable to the Indebtedness which is less than all amounts due and payable at such time, Lender may 

apply that payment to amounts then due and payable under this Note in any manner and in any order determined 

by Lender, in Lender’s discretion.  Borrower agrees that neither Lender’s acceptance of a payment from 

Borrower in an amount that is less than all amounts then due and payable nor Lender’s application of such 

payment shall constitute or be deemed to constitute either a waiver of the unpaid amounts or an accord and 

satisfaction. 

5. Security.  The Indebtedness is secured by, among other things, the Project Owner Subordinate 

Security Instrument and reference is made to the Project Owner Subordinate Security Instrument for other rights 

of Lender as to collateral for the Indebtedness. 

6. Acceleration.  If an Event of Default has occurred and is continuing, the entire unpaid principal 

balance, any accrued interest, the prepayment premium payable under Section 10, if any, and all other amounts 

payable under this Note and the Project Owner Subordinate Security Instrument shall at once become due and 

payable, at the option of Lender, without any prior notice to Borrower in the manner and with the effect 

provided in the Loan Agreement (except if notice is required by applicable law, then after such notice).  Lender 

may exercise this option to accelerate regardless of any prior forbearance. 

7. Late Charge.  If any amount payable under this Note or under the Project Owner Subordinate 

Security Instrument is not received by Lender when such amount is due (unless applicable law requires a longer 

period of time before a late charge may be imposed, in which event, such longer period shall be substituted), 

Borrower shall pay to Lender, immediately and without demand by Lender, a late charge equal to five percent 

(5.0%) of such amount (unless applicable law requires a lesser amount be charged, in which event such lesser 

amount shall be substituted).  Notwithstanding the foregoing, with regard to each regularly scheduled monthly 

installment of principal and interest payable pursuant to this Note, such late charge shall not become due and 

payable to Lender so long as the Borrower makes such payment on or prior to the tenth (10th) calendar day 
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following the date upon which such payment is due (or the Business Day immediately following such tenth 

(10th) calendar day if such tenth (10
th

)
 
calendar day is not a Business Day).  Any accrued but unpaid late 

charges shall be added to and become part of the unpaid principal balance of this Note, shall bear interest at the 

rate or rates specified in this Note, and shall be secured by the Project Owner Subordinate Security Instrument.  

Borrower acknowledges that its failure to make timely payments will cause Lender to incur additional expenses 

in servicing and processing the Loan, and that it is extremely difficult and impractical to determine those 

additional expenses.  Borrower agrees that the late charge payable pursuant to this Section represents a fair and 

reasonable estimate, taking into account all circumstances existing on the date of this Note, of the additional 

expenses Lender will incur by reason of such late payment, and such late charge shall be deemed liquidated 

damages and not additional interest or a penalty.  The late charge is payable in addition to, and not in lieu of, 

any interest payable at the Default Rate pursuant to Section 8.  Notwithstanding anything to the contrary in the 

Project Owner Subordinate Security Instrument, if a Servicer has been appointed by Lender, any late charges 

payable hereunder shall not be remitted to Lender and shall instead be paid directly to Servicer, who shall apply 

such late charges in accordance with the terms of the applicable servicing agreement.  Any action regarding the 

collection of a Late Charge will be without prejudice to any other rights, and shall not act as a waiver of any 

other rights, that the Servicer or the Lender may have as provided herein, in the Project Owner Subordinate 

Security Instrument, or at law or in equity. 

8. Default Rate.  So long as (a) any monthly installment under this Note remains past due, or (b) 

any other Event of Default has occurred and is continuing, interest under this Note shall accrue on the unpaid 

principal balance from the earlier of the due date of the first unpaid monthly installment or the occurrence of 

such other Event of Default, as applicable, at a rate per annum (the “Default Rate”) equal to the lesser of the 

Maximum Rate or a rate equal to the Interest Rate plus four percent (4%), in each case compounded monthly 

(computed in accordance with Schedule A in the same manner in which Note Interest is computed).  If the 

unpaid principal balance and all accrued interest are not paid in full on the Maturity Date, the unpaid principal 

balance and all accrued interest shall bear interest from the Maturity Date at the Default Rate.  Borrower also 

acknowledges that its failure to make timely payments will cause Lender to incur additional expenses in 

servicing and processing the Loan, that, during the time that any monthly installment under this Note is 

delinquent, Lender will incur additional costs and expenses arising from its loss of the use of the money due and 

from the adverse impact on Lender’s ability to meet its other obligations and to take advantage of other 

investment opportunities, and that it is extremely difficult and impractical to determine those additional costs 

and expenses.  Borrower also acknowledges that, during the time that any monthly installment under this Note 

is delinquent or any other Event of Default has occurred and is continuing, Lender’s risk of nonpayment of this 

Note will be materially increased and Lender is entitled to be compensated for such increased risk.  Borrower 

agrees that the increase in the rate of interest payable under this Note to the Default Rate as provided above 

represents a fair and reasonable estimate, taking into account all circumstances existing on the date of this Note, 

of the additional costs and expenses Lender will incur by reason of Borrower’s delinquent payment and the 

additional compensation Lender is entitled to receive for the increased risks of nonpayment associated with a 

delinquent loan. 

9. Personal Liability of Borrower. 

(a) Notwithstanding anything to the contrary in this Note or the Loan Agreement or the 

Project Owner Subordinate Security Instrument, except as otherwise provided in this Section 9, neither 

Borrower nor any person or entity that holds, owns or controls a direct or indirect ownership interest in 

the Borrower and/or the respective officers, directors, managers, partners, trustees, agents, employees 

and affiliates of such owners (collectively, “Borrower Related Persons”) shall have any personal liability 
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under this Note or the Project Owner Subordinate Security Instrument for the repayment of the 

Indebtedness or for the performance of any other obligations of Borrower under the Project Owner 

Subordinate Security Instrument, and Lender’s only recourse for the satisfaction of the Indebtedness and 

the performance of such obligations shall be Lender’s exercise of its rights and remedies with respect to 

the Mortgaged Property and any other collateral held by Lender as security for the Indebtedness (in no 

event shall a Borrower Related Person be obligated under this Note by virtue of it being a Borrower 

Related Person).  This limitation on the liability of Borrower Related Persons shall not limit or impair 

Lender’s enforcement of its rights against any guarantor of the Indebtedness or any guarantor of any 

obligations of Borrower. 

(b) In addition to the Borrower's personal liability pursuant to the other provisions of the 

Note, Borrower shall be personally liable to Lender for the repayment of a portion of the Indebtedness 

equal to any loss or damage suffered by Lender (the “Losses”) as a result of (1) failure of Borrower to 

pay to Lender upon demand after an Event of Default all Rents to which Lender is entitled under Section 

3(a) of the Project Owner Subordinate Security Instrument and the amount of all security deposits 

collected by Borrower from tenants then in residence; (2) failure of Borrower to apply all insurance 

proceeds and condemnation proceeds as required by the Project Owner Subordinate Security Instrument; 

(3) failure of Borrower to comply with Section 14(d) or (e) of the Project Owner Subordinate Security 

Instrument relating to the delivery of books and records, statements, schedules, and reports; (4) fraud or 

material misrepresentation by Borrower or any general partner, managing member, manager, officer, 

director, partner, member, agent or employee of Borrower in connection with the application for or 

creation of the Indebtedness or any request for any action or consent by or on behalf of Lender; (5) 

failure to apply Rents, first, to the payment of reasonable operating expenses and then to amounts (“Debt 

Service Amounts”) payable under this Note or the Project Owner Subordinate Security Instrument 

(except that Borrower will not be personally liable (i) to the extent that Borrower lacks the legal right to 

direct the disbursement of such sums because of a bankruptcy, receivership or similar judicial 

proceeding, or (ii) with respect to Rents that are distributed on account of any calendar year if Borrower 

has paid all operating expenses and Debt Service Amounts for that calendar year); or (6) failure of 

Borrower to comply with the provisions of Section 17(a) of the Project Owner Subordinate Security 

Instrument prohibiting the commission of waste or allowing the impairment or deterioration of the 

Mortgaged Property. 

(c) For purposes of determining Borrower’s personal liability under this Section 9, all 

payments made by Borrower or any guarantor of this Note with respect to the Indebtedness and all 

amounts received by Lender from the enforcement of its rights under the Project Owner Subordinate 

Security Instrument shall be applied first to the portion of the Indebtedness for which Borrower has no 

personal liability. 

(d) Borrower shall become personally liable to Lender for the repayment of all of the 

Indebtedness upon the occurrence of any of the following Events of Default: (1) Borrower’s acquisition 

of any property or operation of any business not permitted by Section 32 of the Project Owner 

Subordinate Security Instrument; or (2) a Transfer (including, but not limited to, a lien or encumbrance) 

that is an Event of Default under Section 21 of the Project Owner Subordinate Security Instrument, other 

than a Transfer consisting solely of the involuntary removal or involuntary withdrawal of a general 

partner in a limited partnership or a manager in a limited liability company or any other Permitted 

Transfer (as defined in the Project Owner Subordinate Security Instrument); or (3) a Bankruptcy Event, 

as defined by the Project Owner Subordinate Security Instrument (but only if the Bankruptcy Event 
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occurs with the consent or active participation of Borrower, its General Partner or any Borrower 

Affiliate (as defined by the Project Owner Subordinate Security Instrument). 

(e) In addition to any personal liability for the Indebtedness, Borrower shall be personally 

liable to Lender for (1) the performance of all of Borrower’s obligations under Section 18 of the Project 

Owner Subordinate Security Instrument (relating to environmental matters) and the Agreement of 

Environmental Indemnification dated of even date with the Loan Agreement; (2) the costs of any audit 

under Section 14(d) of the Project Owner Subordinate Security Instrument; and (3) any costs and 

expenses incurred by Lender in connection with the collection of any amount for which Borrower is 

personally liable under this Section 9, including out of pocket expenses and reasonable fees of attorneys 

and expert witnesses and the costs of conducting any independent audit of Borrower’s or Borrower’s 

books and records to determine the amount for which Borrower has personal liability. 

(f) To the extent that Borrower has personal liability under this Section 9, Lender may 

exercise its rights against Borrower personally without regard to whether Lender has exercised any 

rights against the Mortgaged Property or any other security, or pursued any rights against any guarantor, 

or pursued any other rights available to Lender under this Note or the Project Owner Subordinate 

Security Instrument or applicable law.  For purposes of this Section 9, the term “Mortgaged Property” 

shall not include any funds that (1) have been applied by Borrower as required or permitted by the 

Project Owner Subordinate Security Instrument prior to the occurrence of an Event of Default or (2) 

Borrower was unable to apply as required or permitted by the Project Owner Subordinate Security 

Instrument because of a bankruptcy, receivership, or similar judicial proceeding.  To the fullest extent 

permitted by applicable law, in any action to enforce Borrower’s personal liability under this Section 9, 

Borrower waives any right to set off the value of the Mortgaged Property against such personal liability. 

(g) Nothing herein or in the Project Owner Subordinate Security Instrument shall be deemed 

to be a waiver of any right which the Lender or the Servicer may have under Sections 506(a), 506(b), 

1111(b) or any other provision of the United States Bankruptcy Code, as such sections may be amended, 

or corresponding or superseding sections of the Bankruptcy Amendments and Federal Judgeship Act of 

1984, to file a claim for the full amount due to the Lender and the Servicer hereunder and under the 

Project Owner Subordinate Security Instrument or to require that all collateral shall continue to secure 

the amounts due hereunder and under the Project Owner Subordinate Security Instrument. 

(h) Notwithstanding anything to the contrary set forth in this Note and/or any of the other 

Subordinate Collateral Loan Documents (as defined in the Project Owner Subordinate Security 

Instrument), Borrower Related Persons will have no liability under this Note and the other Subordinate 

Collateral Loan Documents, except as specifically provided in this Section 9. 

10. Voluntary and Involuntary Prepayments. 

(a) In connection with any prepayment (i.e., any receipt by Lender of principal, other than 

principal required to be paid in monthly installments pursuant to Section 3, prior to the Maturity Date) 

made under this Note, whether voluntary or involuntary, a prepayment premium shall be payable to the 

extent provided below. 

(b) Borrower may voluntarily prepay all (but not less than all) of the unpaid principal balance 

of this Note on any Loan Payment Date if: (i) Borrower has given Lender prior Written Notice of its 
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intention to make such prepayment at least twenty (20) days prior to the proposed prepayment date (or 

such shorter time as agreed to by Lender in its sole discretion) and (ii) Borrower pays (A) the amount of 

principal being prepaid, (B) all accrued interest, (C) prior to the end of the Prepayment Premium Period, 

the prepayment premium calculated pursuant to Schedule B, and (D) all other sums due Lender at the 

time of such prepayment.  In connection with any prepayment pursuant to this Section 10(b), the 

Borrower shall wire transfer the amount required hereunder in immediately available funds by 2:00 

p.m., New York City time, on the date of prepayment.  For all purposes including the accrual of interest, 

any prepayment received by Lender on any day other than the last calendar day of a Loan Month shall 

be deemed to have been received on the last calendar day of such Loan Month. 

(c) Upon Lender’s exercise of any right of acceleration under this Note, Borrower shall pay 

to Lender, in addition to the entire unpaid principal balance of this Note outstanding at the time of the 

acceleration, (i) all accrued interest and all other sums due Lender, and (ii) if such acceleration occurs 

during the Prepayment Premium Period, the prepayment premium calculated pursuant to Schedule B. 

(d) Any application by Lender of any collateral or other security to the repayment of any 

portion of the unpaid principal balance of this Note prior to the end of the Prepayment Premium Period 

and in the absence of acceleration shall be deemed to be a partial prepayment by Borrower, requiring the 

payment to Lender by Borrower of a prepayment premium, calculated pursuant to Schedule B. 

(e) The Borrower shall prepay the outstanding principal balance of this Note at the direction 

of the Lender, in whole or in part, at a price equal to the outstanding principal balance of this Note, plus 

accrued interest plus any other amounts payable under this Note or the Project Owner Subordinate 

Security Instrument, upon the occurrence of any event or condition described below: 

(1) in whole or in part, if the Mortgaged Property shall have been damaged or 

destroyed to the extent that it is not practicable or feasible to rebuild, repair or restore the 

damaged or destroyed property within the period and under the conditions described in 

the Project Owner Subordinate Security Instrument following such event of damage or 

destruction; or 

(2) in whole or in part, if title to, or the use of, all or a portion of the 

Mortgaged Property shall have been taken under the exercise of the power of eminent 

domain by any Governmental Authority which results in a prepayment of this Note under 

the conditions described in the Project Owner Subordinate Security Instrument; or 

(3) in whole or in part, to the extent that insurance proceeds or proceeds of 

any condemnation award with respect to the Mortgaged Property are not applied to 

restoration of the Mortgaged Property in accordance with the provisions of the Project 

Owner Subordinate Security Instrument. 

In connection with any such prepayment, the Borrower shall wire transfer immediately available funds 

by no later than 2:00 p.m., New York City time, on the date fixed by the Lender, which date shall be 

communicated by the Lender in writing to the Borrower.  To the extent that the Borrower receives any 

insurance proceeds or condemnation awards that are to be applied to the prepayment of this Note, such 

amounts shall be applied to the prepayment of this Note.  No prepayment premium shall be payable with 

respect to any prepayment required by this Section 10(e). 
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(f) Any permitted or required prepayment of less than the unpaid principal balance of this 

Note shall not extend or postpone the due date of any subsequent monthly installments or change the 

amount of such installments, unless Lender agrees otherwise in writing. 

(g) Borrower recognizes that any prepayment of the unpaid principal balance of this Note, 

whether voluntary, involuntary or resulting from a default by Borrower, will result in Lender’s incurring 

loss, including reinvestment loss, additional expense and frustration or impairment of Lender’s ability to 

meet its commitments to third parties.  Borrower agrees to pay to Lender upon demand damages for the 

detriment caused by any prepayment, and agrees that it is extremely difficult and impractical to ascertain 

the extent of such damages.  Borrower therefore acknowledges and agrees that the formula for 

calculating prepayment premiums set forth on Schedule B represents a reasonable estimate of the 

damages Lender will incur because of a prepayment. 

(h) Borrower further acknowledges that the prepayment premium provisions of this Note are 

a material part of the consideration for the Loan, and acknowledges that the terms of this Note are in 

other respects more favorable to Borrower as a result of Borrower’s voluntary agreement to the 

prepayment premium provisions. 

(i) Any prepayment premium payable hereunder shall be remitted to Servicer, or if a 

Servicer has not been appointed by Lender, to Lender. 

11. Costs and Expenses.  To the fullest extent allowed by applicable law, Borrower shall pay all 

expenses and costs, including, without limitation, out-of-pocket expenses and reasonable fees of attorneys 

(including, without limitation, in-house attorneys) and expert witnesses and costs of investigation, incurred by 

Lender as a result of any default under this Note or in connection with efforts to collect any amount due under 

this Note, or to enforce the provisions of the Project Owner Subordinate Security Instrument, including those 

incurred in post-judgment collection efforts and in any bankruptcy proceeding (including any action for relief 

from the automatic stay of any bankruptcy proceeding) or judicial or non-judicial foreclosure proceeding.  For 

purposes of Section 9(e) and this Section 11, attorneys’ out of pocket expenses shall include, but are not limited 

to, support staff costs, costs of preparing for litigation, computerized research, telephone and facsimile 

transmission expenses, mileage, deposition costs, postage, duplicating, process service, videotaping and similar 

costs and expenses. 

12. Forbearance.  Any forbearance by Lender in exercising any right or remedy under this Note or 

the Project Owner Subordinate Security Instrument or otherwise afforded by applicable law, shall not be a 

waiver of or preclude the exercise of that or any other right or remedy.  The acceptance by Lender of any 

payment after the due date of such payment, or in an amount which is less than the required payment, shall not 

be a waiver of Lender’s right to require prompt payment when due of all other payments or to exercise any right 

or remedy with respect to any failure to make prompt payment.  Enforcement by Lender of any security for 

Borrower’s obligations under this Note shall not constitute an election by Lender of remedies so as to preclude 

the exercise of any other right or remedy available to Lender. 

13. Waivers.  Except as expressly required by this Note, the Project Owner Subordinate Security 

Instrument, or the Loan Agreement, presentment, demand, notice of dishonor, protest, notice of acceleration, 

notice of intent to demand or accelerate payment or maturity, presentment for payment, notice of nonpayment, 

grace, and diligence in collecting the Indebtedness are waived by Borrower and all endorsers and guarantors of 

this Note and all other third party obligors. 
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14. Loan Charges.  Neither this Note nor the Project Owner Subordinate Security Instrument shall 

be construed to create a contract for the use, forbearance or detention of money requiring payment of interest at 

a rate greater than the maximum interest permitted to be charged under applicable law.  If any applicable law 

limiting the amount of interest or other charges permitted to be collected from Borrower in connection with the 

Loan is interpreted so that any interest or other charge provided for in the Project Owner Subordinate Security 

Instrument, whether considered separately or together with other charges provided for in the Project Owner 

Subordinate Security Instrument, violates that law, and Borrower is entitled to the benefit of that law, that 

interest or charge is hereby reduced to the extent necessary to eliminate that violation.  The amounts, if any, 

previously paid to Lender in excess of the permitted amounts shall be applied by Lender to reduce the unpaid 

principal balance of this Note.  For the purpose of determining whether any applicable law limiting the amount 

of interest or other charges permitted to be collected from Borrower has been violated, all Indebtedness that 

constitutes interest, as well as all other charges made in connection with the Indebtedness that constitute 

interest, shall be deemed to be allocated and spread ratably over the stated term of this Note.  Unless otherwise 

required by applicable law, such allocation and spreading shall be effected in such a manner that the rate of 

interest so computed is uniform throughout the stated term of this Note. 

15. Obligations of the Borrower Absolute and Unconditional.  Subject to Section 9, the 

obligations of the Borrower to make all payments required under this Note and the Project Owner Subordinate 

Security Instrument on or before the date the same become due, and to perform all of its other obligations, 

covenants and agreements hereunder and under the Project Owner Subordinate Security Instrument shall be 

primary, absolute, unconditional and irrevocable, and shall be paid or performed strictly in accordance with the 

terms of this Note and the Project Owner Subordinate Security Instrument under any and all circumstances, 

without notice or demand (except as expressly required by this Note, the Project Owner Subordinate Security 

Instrument or the Loan Agreement), and without abatement, deduction, set-off, counterclaim, recoupment or 

defense or any right of termination or cancellation arising from any circumstance whatsoever, whether now 

existing or hereafter arising, and irrespective of whether the Borrower's title to the Mortgaged Property or to any 

part thereof is defective or nonexistent, and notwithstanding any damage due to loss, theft or destruction of the 

Mortgaged Property or any part thereof, any failure of consideration or frustration of commercial purpose, the 

taking by eminent domain of title to or of the right of temporary use of all or any part of the Mortgaged 

Property, legal curtailment of the Borrower's use thereof, the eviction or constructive eviction of the Borrower, 

any change in the tax or other laws of the United States of America, the State or any political subdivision 

thereof, any change in the Lender’s legal organization or status, or any default of the Lender hereunder or under 

the Project Owner Subordinate Security Instrument , and regardless of the invalidity of any action of the Lender 

or the invalidity of any portion of this Note or the Project Owner Subordinate Security Instrument.  Provided 

further, the obligations of Borrower under this Note and the Project Owner Subordinate Security Instrument 

shall not be affected by: 

(a) any lack of validity or enforceability of the Project Owner Subordinate Security 

Instrument or any of the Related Documents; 

(b) any amendment of, or any waiver or consent with respect to, the Project Owner 

Subordinate Security Instrument or Related Documents; 

(c) the existence of any claim, set-off, defense or other rights which Borrower may have at 

any time against Lender (other than the defense of payment in accordance with the terms of this Note or 

the Project Owner Subordinate Security Instrument) or any other Person, whether in connection with 
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this Note or the Project Owner Subordinate Security Instrument, the Related Documents or any 

transaction contemplated thereby or any unrelated transaction; 

(d) any breach of contract or other dispute between Borrower or its general partner, and 

Lender; or 

(e) any exchange, release or nonperfection of any lien or security interest in any collateral 

pledged or otherwise provided to secure any of the obligations contemplated herein, in the Project 

Owner Subordinate Security Instrument or in any Related Document. 

The Borrower hereby waives the application to it of the provisions of any statute or other law now or hereafter 

in effect contrary to any of its obligations, covenants or agreements under this Note or the Project Owner 

Subordinate Security Instrument or which releases or purports to release the Borrower therefrom.  Nothing 

contained herein shall be construed as prohibiting the Borrower from pursuing any rights or remedies it may 

have against any Person in a separate legal proceeding. 

16. Commercial Purpose.  Borrower represents that the Indebtedness is being incurred by Borrower 

solely for the purpose of carrying on a business or commercial enterprise, and not for personal, family, 

household or agricultural purposes. 

17. Counting of Days.  Except where otherwise specifically provided, any reference in this Note to 

a period of “days” means calendar days, not Business Days. 

18. Notices.  All notices, demands and other communications required or permitted to be given by 

Lender to Borrower pursuant to this Note shall be in writing, addressed as set forth below, and shall include a 

reference to “Citi Loan # 23847.”  Each notice shall be deemed given on the earliest to occur of (a) the date 

when the notice is received by the addressee; (b) the first Business Day after the notice is delivered to a 

recognized overnight courier service, with arrangements made for payment of charges for next Business Day 

delivery; or (c) the third Business Day after the notice is deposited in the United States mail with postage 

prepaid, certified mail, return receipt requested. 

To Borrower: Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 
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2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

With a copy to: 

 

Rick Morrow 

Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 

 

If to Lender: City of Edinburg 

________________________________ 

________________________________ 

 

With a copy to: [TO BE ADDED] 

  

Page 1027



Multifamily Permanent Subordinate Note 12 

HOU 408450115v7 

  

And to: Citibank, N.A. 

 390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID # 23847 

Facsimile:  (212) 723-8209 

 

Citibank, N.A. 

325 East Hillcrest Drive, Suite 160         

Thousand Oaks, California 91360         

Attention:  Operations Manager/Asset Manager                    

Deal ID #: 23847 

Facsimile: (805) 557-0924 

 

Prior to the Conversion 

Date: 

Citibank, N.A. 

390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID #  23847 

Facsimile:  (212) 723-8209 

 

Following the Conversion 

Date:  

Citibank, N.A. 

c/o Berkadia Commercial Servicing Department 

323 Norristown Road, Suite 300 

Amber, PA 19002 

Attention: Client Relations Manager 

Deal ID # 23847 

Facsimile: (215) 328-0305 

And a copy of any notices 

of default sent to: 

 

Citibank, N.A. 

388 Greenwich Street  

New York, New York  10013 

Attention: General Counsel’s Office 

Deal ID No. 23847 

Facsimile: (646) 291-5754 

 

 

The Borrower or the Lender may change the address to which notices intended for it are to be directed 

by means of notice given to the other party in accordance with this Section 18.  Each party agrees that it will not 

refuse or reject delivery of any notice given in accordance with this Section 18, that it will acknowledge, in 

writing, the receipt of any notice upon request by the other party and that any notice rejected or refused by it 

shall be deemed for purposes of this Section 18 to have been received by the rejecting party on the date so 

refused or rejected, as conclusively established by the records of the U.S.  Postal Service or the courier service. 

19. Payments on Non-Business Day.  If the date for the making of any payment under this Note is 

not a Business Day, such payment shall be due and payable on the next succeeding Business Day. 
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20. Terms of Note Governing Payment Matters Control in the Event of any Conflict.  In the 

event the provisions of the Loan Agreement or the Project Owner Subordinate Security Instrument (other than 

this Note) conflict with the provisions of this Note which govern the terms of repayment of the Loan or the 

payment of other amounts due in connection with the Loan (including, without limitation, the provisions of this 

Note which govern the required payments of principal, interest and other amounts due in connection with the 

Loan, the manner of payment, the calculation of interest, the payment of the Lender’s costs and expenses, the 

application of payments received by the Lender, the acceleration of amounts owed by the Borrower, late 

charges, default rates of interest, prepayments, prepayment premiums or maximum rates of interest or similar 

charges), the provisions of this Note shall govern and control. 

21. Other Agreements.  This Note is evidence of a single advance term loan which will be funded 

exclusively with the proceeds of the Citi Loan (simultaneously with the funding thereof).  In connection 

therewith, this Note will be collaterally assigned to Citibank, N.A. as security for the Citi Note and as the 

collateral assignee, Borrower acknowledges Citibank, N.A. shall be entitled to the payment made on this Note 

and to enforce all rights and remedies of the holder of this Note (including enforcing the Project Owner 

Subordinate Security Instrument).  

22. Determinations by Lender.  Except to the extent expressly set forth in this Note to the contrary, 

in any instance where the consent or approval of Lender may be given or is required, or where any 

determination, judgment or decision is to be rendered by Lender under this Note, the granting, withholding or 

denial of such consent or approval and the rendering of such determination, judgment or decision shall be made 

or exercised by Lender, as applicable (or its designated representative) at its sole and exclusive option and in its 

sole, absolute and reasonable discretion. 

23. Release; Indemnity. 

(a) Release.  Borrower covenants and agrees that, in performing any of its rights or duties 

under this Note, neither the Lender, nor its agents or employees, shall be liable for any losses, claims, 

damages, liabilities and expenses that may be incurred by any of them as a result of such performance, 

except to the extent such liability for any losses, claims, damages, liabilities or expenses arises out of the 

willful misconduct or gross negligence of any such party. 

(b) Indemnity.  Borrower hereby agrees to indemnify and hold harmless the Lender and its 

agents and employees from and against any and all losses, claims, damages, liabilities and expenses 

including, without limitation, reasonable attorneys’ fees and costs and disbursements, which may be 

imposed or incurred by any of them in connection with this Note, except that no such party will be 

indemnified for any losses, claims, damages, liabilities or expenses arising out of the willful misconduct 

or gross negligence of any such party. 

24. Governing Law.  This Note shall be governed by and enforced in accordance with the laws of 

the Property Jurisdiction, without giving effect to the choice of law principles of the Property Jurisdiction that 

would require the application of the laws of a jurisdiction other than the Property Jurisdiction. 

25. Consent to Jurisdiction and Venue.  Borrower and Lender each agrees that any controversy 

arising under or in relation to this Note shall be litigated exclusively in the Property Jurisdiction.  The state and 

federal courts and authorities with jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over 

all controversies which shall arise under or in relation to this Note.  Borrower and Lender each irrevocably 
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consents to service, jurisdiction, and venue of such courts for any such litigation and waives any other venue to 

which it might be entitled by virtue of domicile, habitual residence or otherwise.  However, nothing herein is 

intended to limit Lender’ right to bring any suit, action or proceeding relating to matters arising under this Note 

against Borrower or any of Borrower’s assets in any court of any other jurisdiction. 

26. Severability.  The invalidity, illegality or unenforceability of any provision of this Note shall not 

affect the validity, legality or enforceability of any other provision, and all other provisions shall remain in full 

force and effect. 

27. Remedies Cumulative.  In the event of Borrower’s default under this Note, the Lender may 

exercise all or any one or more of its rights and remedies available under this Note, at law or in equity.  Such 

rights and remedies shall be cumulative and concurrent, and may be enforced separately, successively or 

together, and the exercise of any particular right or remedy shall not in any way prevent the Lender from 

exercising any other right or remedy available to the Lender.  The Lender may exercise any such remedies from 

time to time as often as may be deemed necessary by the Lender. 

28. No Agency or Partnership.  Nothing contained in this Note shall constitute Lender as a joint 

venturer, partner or agent of Borrower, or render Lender liable for any debts, obligations, acts, omissions, 

representations or contracts of Borrower. 

29. Entire Agreement; Amendment and Waiver.  This Note contains the complete and entire 

understanding of the parties with respect to the matters covered.  This Note may not be amended, modified or 

changed, nor shall any waiver of any provision hereof be effective, except by a written instrument signed by the 

party against whom enforcement of the waiver, amendment, change, or modification is sought, and then only to 

the extent set forth in that instrument.  No specific waiver of any of the terms of this Note shall be considered as 

a general waiver. 

30. Further Assurances.  Borrower shall at any time and from time to time, promptly execute and 

deliver all further instruments and documents, and take all further action that may be reasonably necessary or 

desirable, or that Lender may reasonably request, in order to protect any right or interest granted by this Note or 

to enable Lender to exercise and enforce its rights and remedies under this Note. 

31. Captions.  The captions of the sections of this Note are for convenience only and shall be 

disregarded in construing this Note. 

32. Servicer.  Borrower hereby acknowledges and agrees that, pursuant to the terms of the Project 

Owner Subordinate Security Instrument: (a) from time to time, Lender may appoint a servicer to collect 

payments, escrows and deposits, to give and to receive notices under this Note or the Project Owner 

Subordinate Security Instrument, and to otherwise service the Loan and (b) unless Borrower receives written 

notice from Lender to the contrary, any action or right which shall or may be taken or exercised by Lender may 

be taken or exercised by such servicer with the same force and effect. 

33. Waiver of Trial by Jury.  TO THE MAXIMUM EXTENT PERMITTED UNDER 

APPLICABLE LAW, EACH OF BORROWER AND LENDER (A) COVENANTS AND AGREES NOT TO 

ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS NOTE OR THE 

RELATIONSHIP BETWEEN THE PARTIES THAT IS TRIABLE OF RIGHT BY A JURY AND (B) 

WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT 

ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO TRIAL BY 
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JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND VOLUNTARILY WITH THE 

BENEFIT OF COMPETENT LEGAL COUNSEL.  IF THIS PROVISION IS DEEMED UNENFORCEABLE 

FOR ANY REASON, ANY SUCH DISPUTES SHALL BE RESOLVED PURSUANT TO JUDICIAL 

REFERENCE ACCORDING TO THE PROVISIONS OF THE PROJECT OWNER SUBORDINATE 

SECURITY INSTRUMENT. 

34. Time of the Essence.  Time is of the essence with respect to this Note. 

35. Modifications.  All modifications (if any) to the terms of this Note (“Modifications”) are set 

forth on Schedule C attached to this Note.  In the event of a Transfer under the terms of the Project Owner 

Subordinate Security Instrument, some or all of the Modifications to this Note may be modified or rendered 

void by Lender at its option by notice to Borrower or such transferee. 

36. Attached Schedules.  The following Schedules are attached to this Note and are incorporated by 

reference herein as if more fully set forth in the text hereof: 

Schedule A – Interest Rate 

Schedule B – Prepayment Premium 

Schedule C – Modifications to Multifamily Permanent Note 

The terms of this Note are modified and supplemented as set forth in said Schedules.  To the extent of 

any conflict or inconsistency between the terms of said Schedules and the text of this Note, the terms of said 

Schedules shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Note or caused this 

Note to be duly executed and delivered by its authorized representative as of the date first set forth above.   

     BORROWER: 

WISCONSIN STREET HOUSING, LP, a Texas limited partnership 

 

By:       Wisconsin Street Housing GP, LLC, a Texas  limited 

liability company, its General Partner  

 

            By:   Casa Linda Development Corporation, a   

 Texas corporation, its Managing    

 Member 

 

                    By:                                                    

 Linda S. Brown, 

                        President 
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SCHEDULE A 

PRINCIPAL AND INTEREST PAYMENTS 

1. Interest Rate.  Except as provided in Paragraphs 8 and 14 of this Note, interest (“Note Interest”) 

shall accrue on the unpaid principal of this Note from, and including, the date of this Note until paid in full at an 

annual rate (the “Interest Rate”) as follows: 

(a) Fixed Rate.  Interest shall accrue at annual rate of three percent (3%). 

(b) Maximum Rate.  Notwithstanding any other provision of this Note to the contrary, Note Interest 

shall not exceed the Maximum Rate, as the Maximum Rate may change in accordance with this Note.  

(c) Interest Accrual.  Note Interest shall be computed on the basis of a 360-day year comprised of 

twelve 30-day months. 

2. Monthly Principal and Interest Payments.  Commencing on the First Payment Date and on 

each Loan Payment Date thereafter until and including the Maturity Date, consecutive monthly installments of 

principal and interest in the amount of $__________ (based upon a 35 year amortization schedule assuming a 

360-day year comprised of twelve 30-day months), shall be payable on each Loan Payment Date until the entire 

unpaid principal balance evidenced by this Note is fully paid.  Any remaining principal and interest, if not 

sooner paid, shall be due and payable on the Maturity Date.   
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SCHEDULE B 

PREPAYMENT PREMIUM 

YIELD MAINTENANCE OPTION: 

 

Any prepayment premium payable under Paragraph 10 of this Note shall be computed as follows: 

 

(a) If the prepayment is made at any time after the date of this Note and before _________ __, 2035 

(the “Yield Maintenance Period End Date”) the prepayment premium shall be the greater of:  

 

(i) 1% of the amount of principal being prepaid; or 

 

(ii) The product obtained by multiplying: 

 

(A) the amount of principal being prepaid, 

 

by 

 

(B) the difference obtained by subtracting from the Interest Rate on this Note the 

Yield Rate (as defined below), on the twenty-fifth Business Day preceding (x) the 

date upon which any voluntary prepayment will be made, determined in 

accordance with Section 10 of this Note, or (y) the date Lender accelerates the 

Loan or otherwise accepts a prepayment pursuant to Paragraph 10(c) or Paragraph 

10(d) of this Note, 

 

by  

 

(C) the present value factor calculated using the following formula: 

 

1 - (1 + r)
-n/12

 

r 

 

r = Yield Rate 

 

n = the number of months remaining between (1) either of the following: 

(x) in the case of a voluntary prepayment, the last calendar day of the 

month during which the prepayment is made, or (y) in any other case, the 

date on which Lender accelerates the unpaid principal balance of this Note 

and (2) the Yield Maintenance Period End Date] 

 

For purposes of this clause (ii), the “Yield Rate” means the yield calculated by 

interpolating the yields for the immediately shorter and longer term U.S. 

“Treasury constant maturities” (as reported in the Federal Reserve Statistical 

Release H.15 Selected Interest Rates (the "Fed Release") under the heading "U.S. 

government securities") closest to the remaining term of the Prepayment Premium 

Period, as follows (rounded to three decimal places):  
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{ ( (a – b) ÷ (x – y) ) × (z – y) } + b 

 

a = the yield for the longer U.S. Treasury constant maturity 

b = the yield for the shorter U.S. Treasury constant maturity 

x = the term of the longer U.S. Treasury constant maturity 

y = the term of the shorter U.S. Treasury constant maturity 

z = “n” (as defined in the present value factor calculation above) divided by 

12. 

 

Notwithstanding any provision to the contrary, if “z” equals a term reported under 

the U.S. “Treasury constant maturities” subheading in the Fed Release, the yield 

for such term shall be used, and interpolation shall not be necessary.  If 

publication of the Fed Release is discontinued by the Federal Reserve Board, 

Lender shall determine the Yield Rate from another source selected by Lender.  

Any determination of the Yield Rate by Lender will be binding absent manifest 

error. 

 

(b) Notwithstanding the provisions of Paragraph 10 of this Note, no prepayment premium shall be 

payable with respect to any prepayment made on or after the Yield Maintenance Period End Date. 
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SCHEDULE C 

MODIFICATIONS TO MULTIFAMILY PERMANENT NOTE 

The following modifications are made to the text of the Note that precedes this Schedule: 

None.  

 

Page 1036



  

 

HOU 408450139v7 

RECORDING REQUESTED BY  

AND WHEN RECORDED MAIL TO: 

Citibank, N.A. 

Citi Loan Closing Document Coordinator Address 

Attention:  Citi Loan Closing Document Coordinator Name 

Citi # 23847 

SUBORDINATE MULTIFAMILY DEED OF TRUST, 

ASSIGNMENT OF RENTS, 

SECURITY AGREEMENT AND FIXTURE FILING 

(TEXAS) 

NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU MAY 

REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING INFORMATION FROM ANY 

INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY BEFORE IT IS FILED 

FOR RECORD IN THE PUBLIC RECORDS:  YOUR SOCIAL SECURITY NUMBER OR YOUR 

DRIVER’S LICENSE NUMBER. 
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SUBORDINATE MULTIFAMILY DEED OF TRUST, ASSIGNMENT OF RENTS, 

SECURITY AGREEMENT AND FIXTURE FILING 

(TEXAS)  

This SUBORDINATE MULTIFAMILY DEED OF TRUST, ASSIGNMENT OF RENTS, 

SECURITY AGREEMENT AND FIXTURE FILING (this “Instrument”) is dated for reference purposes 

only as of the ___ day of May, 2016, but will not be effective and binding on the parties hereto until the Closing 

Date (as hereinafter defined), by WISCONSIN STREET HOUSING, LP, a Texas limited partnership, whose 

address is 330 W. Victoria Street, Gardena, California 90248-3257, as grantor (“Borrower”) to Kathy 

Millhouse, having an address at 325 East Hillcrest Drive, Suite 160, Thousand Oaks, California 91360, as 

trustee (“Trustee”), for the benefit of CITY OF EDINBURG, a Texas municipal corporation, whose address is 

___________________________, as beneficiary, and its successors and assigns (“Lender”).  Borrower’s 

organizational identification number is __________________. 

The Loan is made and the Indebtedness is evidenced by the Subordinate Collateral Note in the 

maximum principal amount of ONE MILLION TWO HUNDRED SEVENTY-FIVE THOUSAND AND 

NO/100 DOLLARS ($1,275,000.00), maturing seventeen years after the Conversion Date (“Maturity Date”), 

and is secured by this Instrument. The Conversion Date is as defined in the Senior Loan Agreement (as defined 

in the Subordinate Collateral Loan Agreement and hereafter used) which will occur upon and subject to the 

Borrower’s satisfaction of the Conditions to Conversion in accordance with the Senior Loan Agreement. 

  

NOW THEREFORE: 

Granting Clause.  Borrower, in consideration of the Indebtedness and the trust created by this 

Instrument, irrevocably grants, conveys and assigns to Trustee, in trust, with power of sale, the Mortgaged 

Property, including the Land located in Edinburg, Hidalgo County, Texas, and described in Exhibit A attached 

to this Instrument, to have and to hold the Mortgaged Property unto Trustee, Trustee’s successor in trust and 

Trustee’s assigns forever, subject, however, to the Permitted Encumbrances. 

TO SECURE TO LENDER and its successors and assigns the repayment of the Indebtedness evidenced 

by the Subordinate Collateral Note executed by Borrower and maturing on the Maturity Date, and all renewals, 

extensions and modifications of the Indebtedness, including, without limitation, the payment of all sums 

advanced by or on behalf of Lender to protect the security of this Instrument under Section 12 and the 

performance of the covenants and agreements of Borrower contained in the Subordinate Collateral Loan 

Documents. 

Borrower represents and warrants that Borrower is lawfully seized of the Mortgaged Property and has 

the right, power and authority to grant, convey and assign the Mortgaged Property, and that the Mortgaged 

Property is unencumbered except for the Permitted Encumbrances.  Borrower covenants that Borrower will 

warrant and defend generally the title to the Mortgaged Property against all claims and demands, subject to any 

Permitted Encumbrances. 

This Instrument is also a financing statement and a fixture filing under the Uniform Commercial Code of 

the Property Jurisdiction and the information set forth on Exhibit C is included for that purpose. 
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Covenants.  Borrower and Lender covenant and agree as follows: 

1. DEFINITIONS.  The following terms, when used in this Instrument (including when used in the 

above recitals), shall have the following meanings: 

(a) “Affiliate” means, as to any Person, any other Person that, directly or indirectly, is in 

control of, is controlled by or is under common control with such Person.  The term “control” for these 

purposes means, with respect to any Person, either (i) ownership directly or through other entities of 

more than 50% of all beneficial equity interest in such Person, or (ii) the possession, directly or 

indirectly, of the power to direct or cause the direction of the management and policies of such Person, 

through the ownership of voting securities, by contract or otherwise.   

(b) “Bankruptcy Event” means any one or more of the following: 

(i) (A) the commencement of a voluntary case under one or more of the Insolvency 

Laws by the Borrower; (B) the acknowledgment in writing by the Borrower that it 

is unable to pay its debts generally as they mature; (C) the making of a general 

assignment for the benefit of creditors by the Borrower; (D) the commencement 

of an involuntary case under one or more Insolvency Laws against the Borrower; 

or (E) the appointment of a receiver, liquidator, custodian, sequestrator, trustee or 

other similar officer who exercises control over the Borrower or any substantial 

part of the assets of the Borrower provided that any proceeding or case under (D) 

or (E) above is not dismissed within 90 days after filing; or 

(ii) Both (A) an involuntary petition under any one or more of the Insolvency Laws is 

filed against Borrower or Borrower directly or indirectly becomes the subject of 

any bankruptcy, insolvency, reorganization, arrangement, readjustment of debt, 

dissolution, liquidation or similar proceeding relating to it under the laws of any 

jurisdiction, or in equity, and (B) Borrower or any Affiliate of Borrower has acted 

in concert or conspired with such creditors of Borrower (other than Lender) to 

cause the filing thereof with the intent to interfere with enforcement rights of 

Lender after the occurrence of an Event of Default. 

(c) “Beneficiary Parties” means Lender, Servicer and their respective successors and assigns, 

together with any lawful owner, holder or pledgee of the Subordinate Collateral Note. 

(d) “Borrower” means all persons or entities identified as “Borrower” in the first paragraph 

of this Instrument, together with their successors and assigns. 

(e) “Borrower’s Organizational Documents” means, collectively: (i) the certificate of limited 

partnership of Borrower filed with the Office of the Secretary of State of Texas on 

_____________________, as the same may be amended and/or restated from time to time; and (ii) the 

amended and restated agreement of limited partnership of Borrower dated as of __________ __, 2016, 

as the same may be amended and/or restated from time to time. 

(f) “Business Day” means any day other than (i) a Saturday or a Sunday, or (ii) a day on 

which federally insured depository institutions in New York, New York are authorized or obligated by 

law, regulation, governmental decree or executive order to be closed. 
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(g) “Closing Date” has the meaning ascribed thereto in the Subordinate Collateral Loan 

Agreement. 

(h)  “Controlling Interest” means (i) greater than 50% of the ownership interests in an entity, 

or (ii) a percentage ownership interest in an entity of 50% or less if the owner(s) of that interest actually 

direct(s) the business and affairs of the entity without requirement of consent of any other party. 

(i) “Conversion”, “Conversion Date” and “Outside Conversion Date” shall have the 

respective meanings ascribed thereto in the Senior Loan Agreement. 

(j) “Credit Enhancer” means a government sponsored enterprise that at any time, directly or 

indirectly, purchases the Loan or provides credit enhancement with respect to the Loan. 

(k) “Credit Enhancer Insurance Standards” means the insurance standards and requirements 

set forth in the multifamily underwriting guidelines generated by the Credit Enhancer, as in effect from 

time to time.  

(l) “Environmental Agreement” means that certain Agreement of Environmental 

Indemnification dated as of the date hereof made by Borrower and Guarantor (as defined in the Senior 

Loan Agreement) for the benefit of Beneficiary Parties identified therein in connection with the Senior 

Loan.  

(m) “Environmental Permit” means any permit, license, or other authorization issued under 

any Hazardous Materials Law with respect to any activities or businesses conducted on or in relation to 

the Mortgaged Property. 

(n) “Event of Default” means the occurrence of any event listed in Section 22. 

(o) “Fixtures” means all property which is so attached to the Land or the Improvements as to 

constitute a fixture under applicable law, including: machinery, equipment, engines, boilers, 

incinerators, installed building materials; systems and equipment for the purpose of supplying or 

distributing heating, cooling, electricity, gas, water, air, or light; antennas, cable, wiring and conduits 

used in connection with radio, television, security, fire prevention, or fire detection or otherwise used to 

carry electronic signals; telephone systems and equipment; elevators and related machinery and 

equipment; fire detection, prevention and extinguishing systems and apparatus; security and access 

control systems and apparatus; plumbing systems; water heaters, ranges, stoves, microwave ovens, 

refrigerators, dishwashers, garbage disposers, washers, dryers and other appliances; light fixtures, 

awnings, storm windows and storm doors; pictures, screens, blinds, shades, curtains and curtain rods; 

mirrors; cabinets, paneling, rugs and floor and wall coverings; fences, trees and plants; swimming pools; 

and exercise equipment. 

(p) “Governmental Authority” means any board, commission, department or body of any 

municipal, county, state or federal governmental unit, or any subdivision of any of them, that has or 

acquires jurisdiction over the Mortgaged Property or the use, operation or improvement of the 

Mortgaged Property. 

(q) “Hazardous Materials” means petroleum and petroleum products and compounds 

containing them, including gasoline, diesel fuel and oil; explosives; flammable materials; radioactive 
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materials; polychlorinated biphenyls (“PCBs”) and compounds containing them; lead and lead-based 

paint; asbestos or asbestos-containing materials in any form that is or could become friable; underground 

or above-ground storage tanks, whether empty or containing any substance; radon; Mold; toxic or 

mycotoxin spores; any substance the presence of which on the Mortgaged Property is prohibited by any 

federal, state or local authority; any substance that requires special handling; and any other material or 

substance (whether or not naturally occurring) now or in the future that (i) is defined as a “hazardous 

substance,” “hazardous material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “solid 

waste”, “pesticide”, “contaminant,” or “pollutant”, or otherwise classified as hazardous or toxic by or 

within the meaning of any Hazardous Materials Law, or (ii) is regulated in any way by or within the 

meaning of any Hazardous Materials Law. 

(r) “Hazardous Materials Laws” means all federal, state, and local laws, ordinances and 

regulations and standards, rules, policies and other governmental requirements, rule of common law 

(including, without limitation, nuisance and trespass), consent order, administrative rulings and court 

judgments and decrees or other government directive in effect now or in the future and including all 

amendments, that relate to Hazardous Materials or to the protection or conservation of the environment 

or human health and apply to Borrower or to the Mortgaged Property, including, without limitation, 

those relating to industrial hygiene, or the use, analysis, generation, manufacture, storage, discharge, 

release, disposal, transportation, treatment, investigation, or remediation of Hazardous Materials.  

Hazardous Materials Laws include, but are not limited to, the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. Section 9601, et seq., the Resource Conservation and 

Recovery Act, 42 U.S.C. Section 6901, et seq., the Toxic Substance Control Act, 15 U.S.C. Section 

2601, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., and the Hazardous Materials 

Transportation Act, 49 U.S.C. Section 5101, et seq., the Superfund Amendments and Reauthorization 

Act, the Solid Waste Disposal Act, the Clean Water Act, the Clean Air Act, the Toxic Substances 

Control Act, the Occupational Safety and Health Act, and their state analogs. 

(s) “Imposition Deposits” shall have the meaning ascribed to such term in the Senior Loan 

Documents. 

(t) “Impositions” means (i) the premiums for fire and other hazard insurance, rental loss 

insurance and such other insurance as Lender may require under Section 19 and (ii) Taxes. 

(u) “Improvements” means the buildings, structures, improvements, and alterations now 

constructed or at any time in the future constructed or placed upon the Land, including any future 

replacements and additions. 

(v) “Indebtedness” means collectively, the principal of, interest on, and all other amounts due 

at any time under, the Subordinate Collateral Note, this Instrument or any other Subordinate Collateral 

Loan Document, including prepayment premiums, late charges, default interest, and advances as 

provided in Section 12 to protect the security of this Instrument, and any fees or expenses paid by 

Lender on behalf of Borrower to Lender, or any other party for the Loan or other amounts relating to the 

Subordinate Collateral Loan Documents which are paid by Lender in accordance with the terms of the 

Subordinate Collateral Loan Documents; 
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(w) “Initial Owners” means, with respect to Borrower or any other entity, the persons or 

entities who on the date of the Subordinate Collateral Note, directly or indirectly, own in the aggregate 

100% of the ownership interests in Borrower or that entity. 

(x) “Insolvency Laws” means the United States Bankruptcy Code, 11 U.S.C. § 101, et seq., 

together with any other federal or state law affecting debtor and creditor rights or relating to the 

bankruptcy, insolvency, reorganization, arrangement, readjustment of debt, dissolution, liquidation or 

similar proceeding, as amended from time to time, to the extent applicable to the Borrower. 

(y) “Land” means the land described in Exhibit A. 

(z) “Leases” means all present and future leases, subleases, licenses, concessions or grants or 

other possessory interests now or hereafter in force, whether oral or written, covering or affecting the 

Mortgaged Property, or any portion of the Mortgaged Property (including proprietary leases or 

occupancy agreements if Borrower is a cooperative housing corporation), and all modifications, 

extensions or renewals (but excluding the Ground Lease, if any). 

(aa) “Lender” means the entity identified as “Lender” in the first paragraph of this Instrument, 

or any subsequent holder of the Subordinate Collateral Note. 

(bb) “Loan” means the loan made by Lender to Borrower in an amount not to exceed the 

original principal amount of the Subordinate Collateral Note, which loan is evidenced by the 

Subordinate Collateral Note and secured by, among other things, this Instrument. 

(cc)  “Material Property Agreements” means any agreement which, in Lender’s sole and 

reasonable discretion, acting in good faith, materially affects the Mortgaged Property, the use thereof or 

otherwise materially affects the rights of Borrower or Beneficiary Parties in, to, and with respect to the 

Mortgaged Property or the proceeds therefrom, including, without limitation, each of the following: (i) 

any agreement regarding the payment in lieu of taxes (“PILOT”), (ii) all covenants, conditions and 

restrictions, including, without limitation, any declaration subjecting the Mortgaged Property to an 

association of owners or other community governance, (iii) any agreement regarding the abatement or 

exemption of real estate taxes, (iv) any easement pursuant to which the Mortgaged Property is granted 

access to a public right of way, (v) any material lease of all or any portion of the Mortgaged Property 

(excluding leases of individual residential dwelling units), (vi) any operating agreements relating to the 

Land or the Improvements, and (vii) any regulatory agreements, declarations, land use restriction 

agreements or similar instruments affecting the Mortgaged Property including the operation or use 

thereof. 

(dd) “Maturity Date” has the meaning ascribed thereto in the recitals to this Instrument. 

(ee) “MMP” means an operations and maintenance plan, moisture management program 

and/or microbial operations and maintenance program approved by Lender to control water intrusion 

and prevent the development of Mold or moisture at the Mortgaged Property throughout the term of this 

Instrument.  If required by Lender, the MMP shall contain a provision for (i) staff training, (ii) 

information to be provided to tenants, (iii) documentation of the plan, (iv) the appropriate protocol for 

incident response and remediation and (v) routine, scheduled inspections of common space and unit 

interiors. 
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(ff) “Mold” means mold, fungus, microbial contamination or pathogenic organisms. 

(gg) “Mortgaged Property” means all of Borrower’s present and future right, title and interest 

in and to all of the following: 

(i) the Land; 

(ii) the Improvements; 

(iii) the Fixtures; 

(iv) the Personalty; 

(v) to the extent assignable, all current and future rights, including air rights, 

development rights, zoning rights and other similar rights or interests, easements, 

tenements, rights-of-way, strips and gores of land, streets, alleys, roads, sewer 

rights, waters, watercourses, and appurtenances related to or benefiting the Land 

or the Improvements, or both, and all rights-of-way, streets, alleys and roads 

which may have been or may in the future be vacated; 

(vi) all proceeds paid or to be paid by any insurer of the Land, the Improvements, the 

Fixtures, the Personalty or any other part of the Mortgaged Property, whether or 

not Borrower obtained the insurance pursuant to Lender’s requirements; 

(vii) all awards, payments and other compensation made or to be made by any 

municipal, state or federal authority with respect to the Land, the Improvements, 

the Fixtures, the Personalty or any other part of the Mortgaged Property, including 

any awards or settlements resulting from condemnation proceedings or the total or 

partial taking of the Land, the Improvements, the Fixtures, the Personalty or any 

other part of the Mortgaged Property under the power of eminent domain or 

otherwise and including any conveyance in lieu thereof; 

(viii) all contracts, options and other agreements for the sale of the Land, the 

Improvements, the Fixtures, the Personalty or any other part of the Mortgaged 

Property entered into by Borrower now or in the future, including cash or 

securities deposited to secure performance by parties of their obligations; 

(ix) all Rents and Leases; 

(x) all earnings, royalties, accounts receivable, issues and profits from the Land, the 

Improvements or any other part of the Mortgaged Property, whether the foregoing 

are now due, past due, or to become due, all undisbursed proceeds of the Loan 

secured by this Instrument, deposits forfeited by tenants, and, if Borrower is a 

cooperative housing corporation, maintenance charges or assessments payable by 

shareholders or residents; 
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(xi) all refunds or rebates of Impositions by any municipal, state or federal authority 

or insurance company (other than refunds applicable to periods before the real 

property tax year in which this Instrument is dated); 

(xii) all tenant security deposits which have not been forfeited by any tenant under any 

Lease and any bond or other security in lieu of such deposits; 

(xiii) all names under or by which any of the above Mortgaged Property may be 

operated or known, and all trademarks, trade names, and goodwill relating to any 

of the Mortgaged Property;  

(xiv) all documents, writings, books, files, records and other documents arising from or 

relating to any of the foregoing, whether now existing or hereafter created; and 

(xv) all proceeds from the conversion, voluntary or involuntary, of any of the above 

into cash or liquidated claims, and the right to collect such proceeds, and all other 

cash and non-cash proceeds and products of any of the foregoing. 

(hh)  “O&M Program” has the meaning ascribed thereto in Section 18(d). 

(ii)  “Permitted Encumbrances” means the Extended Use Agreement (as defined in Section 

49), and any easements, encumbrances or restrictions listed on the schedule of exceptions in the title 

insurance policy issued to Lender as of the date of recordation of this Instrument insuring Lender’s 

interest in the Mortgaged Property, including, without limitation, the liens securing the Senior Loan. 

(jj) “Permitted Transfer” has the meaning ascribed thereto in Section 21(b). 

(kk) “Person” shall mean any individual, corporation, limited liability company, partnership, 

joint venture, estate, trust, unincorporated association, any federal, state, county or municipal 

government or any bureau, department or agency thereof and any fiduciary acting in such capacity on 

behalf of any of the foregoing. 

(ll) “Personalty” means all: 

(i) accounts (including deposit accounts) of Borrower related to the Mortgaged 

Property; 

(ii) Imposition Deposits; 

(iii) equipment, goods, supplies and inventory owned by Borrower that are used now 

or in the future in connection with the ownership, management or operation of the 

Land or the Improvements or are located on the Land or in the Improvements 

(other than Fixtures), including furniture, furnishings, machinery, building 

materials, tools, books, records (whether in written or electronic form), computer 

equipment (hardware and software); 

(iv) other tangible personal property owned by Borrower which are used now or in the 

future in connection with the ownership, management or operation of the Land or 
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Improvements or are located on the Land or in the Improvements (other than 

Fixtures), including ranges, stoves, microwave ovens, refrigerators, dishwashers, 

garbage disposers, washers, dryers and other appliances; 

(v) any operating agreements relating to the Land or the Improvements; 

(vi) any surveys, plans and specifications and contracts for architectural, engineering 

and construction services relating to the Land or the Improvements; 

(vii) documents, instruments, chattel paper, claims, deposits, deposit accounts, 

payment intangibles, investment property, other intangible property, general 

intangibles, and rights relating to the operation of, or used in connection with, the 

Land or the Improvements, including all governmental permits relating to any 

activities on the Land and including subsidy or similar payments received from 

any sources, including a governmental authority; and 

(viii) any rights of Borrower in or under letters of credit. 

(mm) “Project” means that 128 unit multifamily project known as The Heights Apartments and 

located in Edinburg, Hidalgo County, Texas. 

(nn) “Property Jurisdiction” means the State of Texas. 

(oo) “Rents” means all rents (whether from residential or non-residential space), revenues and 

other income of the Land or the Improvements, including subsidy payments received from any sources 

(including, but not limited to payments under any Housing Assistance Payments Contract or similar 

agreements), parking fees, laundry and vending machine income and fees and charges for food, health 

care and other services provided at the Mortgaged Property, whether now due, past due, or to become 

due, and deposits forfeited by tenants. 

(pp) “Senior Lender” means the holder of the Senior Loan. 

(qq) “Senior Loan” means that certain loan from Citibank, N.A. to Borrower secured by a first 

lien on the Mortgaged Property. 

(rr)  “Servicer” means the servicing party that is designated by Lender (or Senior Lender, as 

its collateral assignee) to service the Loan, together with its successors in such capacity.   

(ss) “Subordinate Collateral Loan Agreement” means that certain Loan Agreement dated as 

of the date hereof among Senior Lender, Borrower and Lender relating to the Loan and the Citi Loan (as 

defined therein), as the same may be amended, modified or supplemented from time to time. 

(tt) “Subordinate Collateral Loan Documents” means collectively, the Subordinate Collateral 

Loan Agreement, the Subordinate Collateral Note, this Instrument, all guaranties, all indemnity 

agreements, all O&M Programs, the MMP, and any other documents now or in the future executed by 

Borrower, or any other person, which governs, secures, and/or evidences the Loan, as such documents 

may be amended from time to time. 
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(uu) “Subordinate Collateral Note” means the Multifamily Permanent Subordinate Note, dated 

the Closing Date, executed by Borrower in favor of Lender. 

(vv)  “Subordinate Debt” has the meaning ascribed to that term in the Subordinate Collateral 

Loan Agreement. 

(ww) “Taxes” means, collectively, all taxes, assessments, vault rentals and other charges, if 

any, general, special or otherwise, including all assessments for schools, public betterments and general 

or local improvements, which are levied, assessed or imposed by any public authority or quasi-public 

authority, and which, if not paid, will become a lien, on the Land or the Improvements. 

(xx) “Transfer” means (i) a sale, assignment, transfer, or other disposition (whether voluntary, 

involuntary or by operation of law); (ii) the grant, creation, or attachment of a lien, encumbrance, or 

security interest (whether voluntary, involuntary or by operation of law); (iii) the issuance or other 

creation of a direct or indirect ownership interest; or (iv) the withdrawal, retirement, removal or 

involuntary resignation of any owner or manager of a legal entity. 

(yy) “United States Bankruptcy Code” means the United States Bankruptcy Code, 11 U.S.C. 

Section 101 et seq., as amended from time to time. 

2. UNIFORM COMMERCIAL CODE SECURITY AGREEMENT. 

(a) This Instrument is also a security agreement under the Uniform Commercial Code of the 

Property Jurisdiction for any of the Mortgaged Property which, under applicable law, may be subjected 

to a security interest under the Uniform Commercial Code of the Property Jurisdiction, whether such 

Mortgaged Property is owned now or acquired in the future, and all products and cash and non-cash 

proceeds thereof (collectively, “UCC Collateral”), and Borrower hereby grants to Lender a security 

interest in the UCC Collateral.  Borrower hereby authorizes Lender to prepare and file any and all 

financing statements, continuation statements and financing statement amendments, in such form as 

Lender may reasonably require to perfect or continue the perfection of this security interest without 

execution by Borrower.  Borrower shall pay all filing costs and all costs and expenses of any record 

searches for financing statements and/or amendments that Lender may reasonably require.  Without the 

prior written consent of Lender (which consent shall not be unreasonably withheld, conditioned or 

delayed), Borrower shall not create or permit to exist any other lien or security interest in any of the 

UCC Collateral other than liens securing the Senior Loan.  If an Event of Default has occurred and is 

continuing, Lender shall have the remedies of a secured party under the Uniform Commercial Code of 

the Property Jurisdiction, in addition to all remedies provided by this Instrument or existing under 

applicable law.  In exercising any remedies, Lender may exercise its remedies against the UCC 

Collateral separately or together, and in any order, without in any way affecting the availability of 

Lender’s other remedies.  This Instrument constitutes a financing statement with respect to any part of 

the Mortgaged Property which is or may become a Fixture. 

(b) Subject to Section 21 hereof and Exhibit B hereto, unless Borrower gives at least thirty 

(30) days’ prior written notice to Lender and subject to Section 21 hereof, Borrower shall not: (i) change 

its name, identity, or structure of organization; (ii) change its state of organization through dissolution, 

merger, transfer of assets or otherwise; (iii) change its principal place of business (or chief executive 

office if more than one place of business); or (iv) add to or change any location at which any of the 
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Mortgaged Property is stored, held or located.  Such notice shall be accompanied by new financing 

statements and/or financing statement amendments in the same form as the financing statements 

delivered to Lender on the date hereof.  Without limiting the foregoing, Borrower hereby authorizes and 

irrevocably appoints Lender and each of its officers attorneys-in-fact for Borrower to execute, deliver, 

and file, as applicable, such financing statements, continuation statements or amendments reasonably 

deemed necessary by Lender in its sole discretion for and on behalf of Borrower, without execution by 

Borrower.  Borrower shall also execute and deliver to Lender modifications or supplements of this 

Instrument as Lender may reasonably require in connection with any change described in this Section. 

3. ASSIGNMENT OF RENTS; APPOINTMENT OF RECEIVER; LENDER IN 

POSSESSION. 

(a) As part of the consideration for the Indebtedness, Borrower absolutely and 

unconditionally assigns and transfers to Lender all Rents.  It is the intention of Borrower to establish a 

present, absolute and irrevocable transfer and assignment to Lender of all Rents and to authorize and 

empower Lender to collect and receive all Rents without the necessity of further action on the part of 

Borrower.  Promptly upon request by Lender, Borrower agrees to execute and deliver such further 

assignments of Rents as Lender may from time to time require.  Borrower and Lender intend this 

assignment of Rents to be immediately effective and to constitute an absolute present assignment and 

not an assignment for additional security only.  For purposes of giving effect to this absolute assignment 

of Rents, and for no other purpose, Rents shall not be deemed to be a part of the Mortgaged Property.  

However, if this present, absolute and unconditional assignment of Rents is not enforceable by its terms 

under the laws of the Property Jurisdiction, then the Rents shall be included as a part of the Mortgaged 

Property and it is the intention of Borrower that in this circumstance this Instrument creates and perfects 

a lien on Rents in favor of Lender, which lien shall be effective as of the date of this Instrument. 

(b) Except in connection with the Senior Loan, Borrower represents and warrants to Lender 

that Borrower has not executed any prior assignment of Rents (other than an assignment of Rents 

securing indebtedness that will be paid off and discharged with the proceeds of the Loan), that Borrower 

has not performed, and Borrower covenants and agrees that it will not perform, any acts and has not 

executed, and shall not execute, any instrument which would prevent Lender from exercising its rights 

under this Section 3, and that at the time of execution of this Instrument there has been no anticipation or 

prepayment of any Rents for more than two months prior to the due dates of such Rents (other than a 

security deposit not in excess of one month’s rent).  Borrower shall not collect or accept payment of any 

Rents more than two months prior to the due dates of such Rents (other than a security deposit not in 

excess of one month’s rent).   

(c) If an Event of Default has occurred and is continuing, Lender may, but shall in no event 

be required, regardless of the adequacy of Lender’s security or the solvency of Borrower and even in the 

absence of waste, enter upon and take and maintain full control of the Mortgaged Property in order to 

perform all acts that Lender in its reasonable discretion determines to be necessary or desirable for the 

operation and maintenance of the Mortgaged Property, including the execution, cancellation or 

modification of Leases, the collection of all Rents, the making of repairs to the Mortgaged Property and 

the execution or termination of contracts providing for the management, operation or maintenance of the 

Mortgaged Property, for the purposes of enforcing the assignment of Rents pursuant to Section 3(a), 

protecting the Mortgaged Property or the security of this Instrument, or for such other purposes as 

Lender in its reasonable discretion may deem necessary or desirable.  Alternatively, if an Event of 
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Default has occurred and is continuing, regardless of the adequacy of Lender’s security, without regard 

to Borrower’s solvency and without the necessity of giving prior notice (oral or written) to Borrower, 

Lender may apply to any court having jurisdiction for the appointment of a receiver for the Mortgaged 

Property to take any or all of the actions set forth in the preceding sentence.  If Lender elects to seek the 

appointment of a receiver for the Mortgaged Property at any time after an Event of Default has occurred 

and is continuing, Borrower, by its execution of this Instrument, expressly consents to the appointment 

of such receiver, including the appointment of a receiver ex parte if permitted by applicable law.  Lender 

or the receiver, as the case may be, shall be entitled to receive a reasonable fee for managing the 

Mortgaged Property.  Immediately upon appointment of a receiver or immediately upon Lender’s 

entering upon and taking possession and control of the Mortgaged Property in accordance with the terms 

of this Instrument or with respect to the Senior Loan, Borrower shall surrender possession of the 

Mortgaged Property to Lender or the receiver, as the case may be, and shall deliver to Lender or the 

receiver, as the case may be, all documents, records (including records on electronic or magnetic media), 

accounts, surveys, plans, and specifications relating to the Mortgaged Property and all security deposits 

and prepaid Rents.  In the event Lender takes possession and control of the Mortgaged Property in 

accordance with the terms of this Instrument or with respect to the Senior Loan, Lender may exclude 

Borrower and its representatives from the Mortgaged Property.  Borrower acknowledges and agrees that 

the exercise by Lender of any of the rights conferred under this Section 3 shall not be construed to make 

Lender a mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered 

into actual possession of the Land and Improvements. 

(d) If Lender enters the Mortgaged Property, Lender shall be liable to account only to 

Borrower and only for those Rents actually received.  Lender shall not be liable to Borrower, anyone 

claiming under or through Borrower or anyone having an interest in the Mortgaged Property, by reason 

of any act or omission of Lender under this Section 3, and Borrower hereby releases and discharges 

Lender from any such liability to the fullest extent permitted by law, except for the gross negligence or 

willful misconduct of Lender or any Indemnitee (hereinafter defined). 

(e) If the Rents are not sufficient to meet the costs of taking control of and managing the 

Mortgaged Property and collecting the Rents, any funds expended by Lender for such purposes shall 

become an additional part of the Indebtedness as provided in Section 12. 

(f) Any entering upon and taking of control of the Mortgaged Property by Lender or the 

receiver, as the case may be, and any application of Rents as provided in this Instrument shall not cure 

or waive any Event of Default or invalidate any other right or remedy of Lender under applicable law or 

provided for in this Instrument. 

4. ASSIGNMENT OF LEASES; LEASES AFFECTING THE MORTGAGED PROPERTY. 

(a) As part of the consideration for the Indebtedness, Borrower absolutely and 

unconditionally assigns and transfers to Lender all of Borrower’s right, title and interest in, to and under 

the Leases, including Borrower’s right, power and authority to modify the terms of any such Lease, or 

extend or terminate any such Lease.  It is the intention of Borrower to establish a present, absolute and 

irrevocable transfer and assignment to Lender of all of Borrower’s right, title and interest in, to and 

under the Leases.  Borrower and Lender intend this assignment of the Leases to be immediately 

effective and to constitute an absolute present assignment and not an assignment for additional security 

only.  For purposes of giving effect to this absolute assignment of the Leases, and for no other purpose, 
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the Leases shall not be deemed to be a part of the “Mortgaged Property” as that term is defined in 

Section 1.  However, if this present, absolute and unconditional assignment of the Leases is not 

enforceable by its terms under the laws of the Property Jurisdiction, then the Leases shall be included as 

a part of the Mortgaged Property and it is the intention of Borrower that in this circumstance this 

Instrument creates and perfects a lien on the Leases in favor of Lender, which lien shall be effective as 

of the date of this Instrument. 

(b) Unless an Event of Default has occurred and is continuing, Borrower shall have all rights, 

power and authority granted to Borrower under any Lease (except as otherwise limited by this Section or 

any other provision of this Instrument), including the right, power and authority to modify the terms of 

any Lease or extend or terminate any Lease.  During the continuance of an Event of Default, the 

permission given to Borrower pursuant to the preceding sentence to exercise all rights, power and 

authority under Leases shall automatically terminate.  Borrower shall comply with and observe 

Borrower’s obligations under all Leases, including Borrower’s obligations pertaining to the maintenance 

and disposition of tenant security deposits. 

(c) Borrower acknowledges and agrees that the exercise by Lender, either directly or by a 

receiver, of any of the rights conferred under this Section 4 shall not be construed to make Lender a 

mortgagee-in-possession of the Mortgaged Property so long as Lender has not itself entered into actual 

possession of the Land and the Improvements.  The acceptance by Lender of the assignment of the 

Leases pursuant to Section 4(a) shall not at any time or in any event obligate Lender to take any action 

under this Instrument or to expend any money or to incur any expenses.  Lender shall not be liable in 

any way for any injury or damage to person or property sustained by any person or persons, firm or 

corporation in or about the Mortgaged Property, except to the extent arising solely and exclusively from 

the gross negligence or willful misconduct of Lender or its officers, employees or any other Indemnitee.  

Prior to Lender’s actual entry into and taking possession of the Mortgaged Property, Lender shall not (i) 

be obligated to perform any of the terms, covenants and conditions contained in any Lease (or otherwise 

have any obligation with respect to any Lease); (ii) be obligated to appear in or defend any action or 

proceeding relating to the Lease or the Mortgaged Property; or (iii) be responsible for the operation, 

control, care, management or repair of the Mortgaged Property or any portion of the Mortgaged 

Property.  The execution of this Instrument by Borrower shall constitute conclusive evidence that all 

responsibility for the operation, control, care, management and repair of the Mortgaged Property is and 

shall be that of Borrower, prior to such actual entry and taking of possession. 

(d) Upon delivery of notice by Lender to Borrower of Lender’s exercise of Lender’s rights 

under this Section 4 at any time during the continuance of an Event of Default, and without the necessity 

of Lender entering upon and taking and maintaining control of the Mortgaged Property directly, by a 

receiver, or by any other manner or proceeding permitted by the laws of the Property Jurisdiction, 

Lender immediately shall have all rights, powers and authority granted to Borrower under any Lease, 

including the right, power and authority to modify the terms of any such Lease, or extend or terminate 

any such Lease. 

(e) Borrower shall, promptly upon Lender’s request, deliver to Lender an executed copy of 

each residential Lease then in effect.  All Leases for residential dwelling units shall (i) be on forms 

approved by Lender (which approval shall not be unreasonably withheld, conditioned or delayed), (ii) be 

for initial terms of at least six (6) months and not more than two (2) years, (iii) not include options to 

purchase, (iv) be legally valid, binding, and enforceable obligations of the tenants, (v) contain language 
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expressly stating that such Lease is subordinate to the lien of this Instrument and (vi) comply with all 

applicable laws. 

(f) Except for laundry facilities and cable television services for tenants on market terms and 

conditions, Borrower shall not lease any portion of the Mortgaged Property for non-residential use 

except with the prior written consent of Lender and Lender’s prior written approval of the Lease 

agreement (which consent and approval shall not be unreasonably withheld, conditioned or delayed).  

Borrower shall not modify the terms of, or extend or terminate, any Lease for non-residential use 

(including any Lease in existence on the date of this Instrument) without the prior written consent of 

Lender (which consent and approval shall not be unreasonably withheld, conditioned or delayed).  

Borrower shall, without request by Lender, deliver an executed copy of each non-residential Lease to 

Lender promptly after such Lease is signed.  All non-residential Leases, including renewals or 

extensions of existing Leases, shall specifically provide that (i) such Leases are subordinate to the lien of 

this Instrument; (ii) the tenant shall attorn to Lender and any purchaser at a foreclosure sale, such 

attornment to be self-executing and effective upon acquisition of title to the Mortgaged Property by any 

purchaser at a foreclosure sale or by Lender in any manner; (iii) the tenant agrees to execute such further 

evidences of attornment as Lender or any purchaser at a foreclosure sale may from time to time request; 

(iv) the Lease shall not be terminated by foreclosure or any other transfer of the Mortgaged Property; (v) 

after a foreclosure sale of the Mortgaged Property, Lender or any other purchaser at such foreclosure 

sale may, at Lender’s or such purchaser’s option, accept or terminate such Lease; and (vi) the tenant 

shall, upon receipt after the occurrence of an Event of Default of a written request from Lender, pay all 

Rents payable under the Lease to Lender. 

(g) Borrower shall not receive or accept Rent under any Lease (whether residential or non-

residential) for more than two months in advance (other than a security deposit not in excess of one 

month’s rent). 

5. PAYMENT OF INDEBTEDNESS; PERFORMANCE UNDER SUBORDINATE 

COLLATERAL LOAN DOCUMENTS; PREPAYMENT PREMIUM.  Borrower shall pay the 

Indebtedness when due in accordance with the terms of the Subordinate Collateral Note and the other 

Subordinate Collateral Loan Documents and shall perform, observe and comply with all other provisions of the 

Subordinate Collateral Note and the other Subordinate Collateral Loan Documents.   

6. EXCULPATION.  The personal liability of Borrower for payment of the Subordinate Collateral 

Note and for performance of the other obligations to be performed by Borrower under this Instrument is limited 

in the manner, and to the extent, provided in the Subordinate Collateral Note. 

7. RESERVED 

8. RESERVED 

9. APPLICATION OF PAYMENTS.  If at any time Lender receives, from Borrower or 

otherwise, any amount applicable to the Indebtedness which is less than all amounts due and payable at such 

time, then Lender may apply that payment to amounts then due and payable in any manner and in any order 

determined by Lender, in Lender’s discretion.  Neither Lender’s acceptance of an amount that is less than all 

amounts then due and payable nor Lender’s application of such payment in the manner authorized shall 

constitute or be deemed to constitute either a waiver of the unpaid amounts or an accord and satisfaction.  
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Notwithstanding the application of any such amount to the Indebtedness, Borrower’s obligations under this 

Instrument and the Subordinate Collateral Note shall remain unchanged. 

10. COMPLIANCE WITH LAWS.  Borrower shall comply with all laws, ordinances, regulations 

and requirements of any Governmental Authority and all recorded lawful covenants and agreements relating to 

or affecting the Mortgaged Property, including all laws, ordinances, regulations, requirements and covenants 

pertaining to health and safety, construction of improvements on the Mortgaged Property, fair housing, 

disability accommodation, zoning and land use, and Leases.  Borrower also shall comply with all applicable 

laws that pertain to the maintenance and disposition of tenant security deposits.  Borrower shall at all times 

maintain records sufficient to demonstrate compliance with the provisions of this Section 10.  Borrower shall 

take appropriate measures to prevent, and shall not engage in or knowingly permit, any illegal activities at the 

Mortgaged Property that could endanger tenants or visitors, result in damage to the Mortgaged Property, result 

in forfeiture of the Mortgaged Property, or otherwise materially impair the lien created by this Instrument or 

Lender’s interest in the Mortgaged Property.  Borrower represents and warrants to Lender that no portion of the 

Mortgaged Property has been or will be purchased with the proceeds of any illegal activity. 

11. USE OF PROPERTY.  Unless required by applicable law, Borrower shall not (a) allow changes 

in the use for which all or any part of the Mortgaged Property is being used at the time this Instrument was 

executed, except for any change in use approved by Lender, (b) convert any individual dwelling units or 

common areas to commercial use, (c) initiate a change in the zoning classification of the Mortgaged Property or 

acquiesce in a change in the zoning classification of the Mortgaged Property, (d) establish any condominium or 

cooperative regime with respect to the Mortgaged Property; (e) combine all or any part of the Mortgaged 

Property with all or any part of a tax parcel which is not part of the Mortgaged Property, or (f) subdivide or 

otherwise split any tax parcel constituting all or any part of the Mortgaged Property without the prior consent of 

Lender. 

12. PROTECTION OF LENDER’S SECURITY; INSTRUMENT SECURES FUTURE 

ADVANCES. 

(a) If Borrower fails to perform any of its obligations under this Instrument or any other 

Subordinate Collateral Loan Document after the expiration of any applicable notice and cure period, or 

if any action or proceeding (including a Bankruptcy Event) is commenced which purports to affect the 

Mortgaged Property, Lender’s security or Lender’s rights under this Instrument, including eminent 

domain, insolvency, code enforcement, civil or criminal forfeiture, enforcement of Hazardous Materials 

Laws, fraudulent conveyance or reorganizations or proceedings involving a bankrupt or decedent, then 

Lender at Lender’s option may make such appearances, file such documents, disburse such sums and 

take such actions as Lender reasonably deems necessary to perform such obligations of Borrower and to 

protect Lender’s interest, including (i) payment of fees, expenses and reasonable fees of attorneys, 

accountants, inspectors and consultants, (ii) entry upon the Mortgaged Property to make repairs or 

secure the Mortgaged Property, (iii) procurement of the insurance required by Section 19 (specifically 

including, without limitation, flood insurance if required by Section 19), and (iv) payment of amounts 

which Borrower has failed to pay under Sections 15 and 17. 

(b) Any amounts disbursed by Lender under this Section 12, or under any other provision of 

this Instrument that treats such disbursement as being made under this Section 12, shall be secured by 

this Instrument, shall be added to, and become part of, the principal component of the Indebtedness, 
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shall be immediately due and payable and shall bear interest from the date of disbursement until paid at 

the “Default Rate”, as defined in the Subordinate Collateral Note. 

(c) If the Lender shall elect to pay any sum due with reference to the Project or the 

Mortgaged Property, the Lender may do so in reliance on any bill, statement or assessment procured 

from the appropriate Governmental Authority or other issuer thereof without inquiring into the accuracy 

or validity thereof.  Similarly, in making any payments to protect the security intended to be created by 

this Instrument and/or the other Subordinate Collateral Loan Documents, the Lender shall not be bound 

to inquire into the validity of any apparent or threatened adverse title, lien, encumbrance, claim or 

charge before making an advance for the purpose of preventing or removing the same. 

(d) Nothing in this Section 12 shall require Lender to incur any expense or take any action. 

13. INSPECTION. 

(a) Lender and its agents, representatives, and designees may make or cause to be made 

entries upon and inspections of the Mortgaged Property (including environmental inspections and tests 

to the extent permitted under Section 18) during normal business hours, or at any other reasonable time, 

upon reasonable notice to Borrower if the inspection is to include occupied residential units (which 

notice need not be in writing).  Notice to Borrower shall not be required in the case of an emergency, as 

determined in Lender’s reasonable discretion, or when an Event of Default has occurred and is 

continuing. 

(b) If Lender determines that Mold has developed as a result of a water intrusion event or 

leak, Lender, at Lender’s reasonable discretion, may require that a professional inspector inspect the 

Mortgaged Property as frequently as Lender reasonably determines is necessary until any issue with 

Mold and its cause(s) are resolved to Lender’s reasonable satisfaction.  Such inspection shall be limited 

to a visual and olfactory inspection of the area that has experienced the Mold, water intrusion event or 

leak.  Borrower shall be responsible for the cost of such professional inspection and any remediation 

deemed to be necessary as a result of the professional inspection.  After any issue with Mold, water 

intrusion or leaks is remedied to Lender’s reasonable satisfaction, Lender shall not require a professional 

inspection any more frequently than once every three years unless Lender is otherwise aware of Mold as 

a result of a subsequent water intrusion event or leak. 

(c) If Lender determines not to conduct an annual inspection of the Mortgaged Property, and 

in lieu thereof Lender requests a certification, Borrower shall be prepared to provide and must actually 

provide to Lender a factually correct certification each year that the annual inspection is waived to the 

following effect:  that Borrower represents and warrants that Borrower has not received any written 

complaint, notice, letter or other written communication from tenants, management agent or 

governmental authorities regarding odors, indoor air quality, Mold or any activity, condition, event or 

omission that causes or facilitates the growth of Mold on or in any part of the Mortgaged Property, or if 

Borrower has received any such written complaint, notice, letter or other written communication, that 

Borrower has investigated and determined that no Mold activity, condition or event exists or 

alternatively has fully and properly remediated such activity, condition, event or omission in compliance 

with the MMP for the Mortgaged Property.  If Borrower is unwilling or unable to provide such 

certification, Lender may require a professional inspection of the Mortgaged Property at Borrower’s 

expense. 
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14. BOOKS AND RECORDS; FINANCIAL REPORTING. 

(a) Borrower shall keep and maintain at all times at the Mortgaged Property or the 

management agent’s offices, and upon Lender’s request shall make available at the Mortgaged Property, 

complete and accurate books of account and records (including copies of supporting bills and invoices) 

adequate to reflect correctly the operation of the Mortgaged Property, and copies of all written contracts, 

Leases, and other instruments which affect the Mortgaged Property.  The books, records, contracts, 

Leases and other instruments shall be subject to examination and inspection at any reasonable time by 

Lender upon reasonable advance oral notice. 

(b) Borrower shall furnish to Lender all of the following: 

(i) (1) except as provided in clause (2) below, within 45 days after the end of each 

fiscal quarter of Borrower, a statement of income and expenses for Borrower’s 

operation of the Mortgaged Property on a year-to-date basis as of the end of each 

fiscal quarter, (2) within 120 days after the end of each fiscal year of Borrower, 

(A) a statement of income and expenses for Borrower’s operation of the 

Mortgaged Property for such fiscal year, (B) a statement of changes in financial 

position of Borrower relating to the Mortgaged Property for such fiscal year, and 

(C) when requested by Lender, a balance sheet showing all assets and liabilities of 

Borrower relating to the Mortgaged Property as of the end of such fiscal year; and 

(3) any of the foregoing at any other time upon Lender’s request; 

(ii) Within 45 days after the end of each fiscal year of Borrower, and at any other 

time upon Lender’s request, a rent schedule for the Mortgaged Property showing 

the name of each tenant, and for each tenant, the space occupied, the lease 

expiration date, the rent payable for the current month, the date through which 

rent has been paid, and any related information requested by Lender; 

(iii) within 120 days after the end of each fiscal year of Borrower, and at any other 

time upon Lender’s request, an accounting of all security deposits held pursuant 

to all Leases, including the name of the institution (if any) and the names and 

identification numbers of the accounts (if any) in which such security deposits are 

held and the name of the person to contact at such financial institution, along with 

any authority or release necessary for Lender to access information regarding 

such accounts; 

(iv) within 120 days after the end of each fiscal year of Borrower, and at any other 

time upon Lender’s request, a statement that identifies all owners of any 

partnership interest in Borrower and the interest held by each, if Borrower is a 

corporation, all officers and directors of Borrower, and if Borrower is a limited 

liability company, all managers who are not members; 

(v) upon Lender’s request, a monthly property management report for the Mortgaged 

Property, showing the number of inquiries made and rental applications received 

from tenants or prospective tenants and deposits received from tenants and any 

other information requested by Lender; 
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(vi) upon Lender’s request, a balance sheet, a statement of income and expenses for 

Borrower and a statement of changes in financial position of Borrower for 

Borrower’s most recent fiscal year; 

(vii) annually, if applicable, within 60 days of the date required for submission by the 

agency in the Property Jurisdiction responsible for monitoring the low income 

housing tax credit program, a low income housing tax credit compliance report in 

form and substance acceptable to Lender; and 

(viii) if required by Lender, within 30 days of the end of each calendar month, a 

monthly statement of income and expenses for such calendar month on a year-to-

date basis for Borrower’s operation of the Mortgaged Property. 

(c) Each of the statements, schedules and reports required by Section 14(b) shall be certified 

to be complete and accurate by an individual having authority to bind Borrower and shall be in such 

form and contain such detail as Lender may reasonably require.  Lender also may require that any 

statements, schedules or reports required by Section 14(b) be audited, if applicable, at Borrower’s 

expense by independent certified public accountants reasonably acceptable to Lender. 

(d) If Borrower fails to provide in a timely manner the statements, schedules and reports 

required by Section 14(b), Lender shall have the right to have Borrower’s books and records audited, at 

Borrower’s expense, by independent certified public accountants selected by Lender in order to obtain 

such statements, schedules and reports, and all related costs and expenses of Lender shall become 

immediately due and payable and shall become an additional part of the Indebtedness as provided in 

Section 12. 

(e) If an Event of Default has occurred and is continuing, Borrower shall deliver to Lender 

upon written demand all books and records relating to the Mortgaged Property or its operation. 

(f) Borrower authorizes Lender to obtain a credit report on Borrower at any time. 
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15. TAXES; OPERATING EXPENSES. 

(a) Subject to the provisions of Section 15(d), Borrower shall pay, or cause to be paid, all 

Taxes before past due and before the imposition of any interest, fine, penalty or cost for nonpayment. 

(b) Borrower shall pay (i) the expenses of operating, managing, maintaining and repairing 

the Mortgaged Property (including insurance premiums, utilities, repairs and replacements) before the 

last date upon which each such payment may be made without any penalty or interest charge being 

added (subject to Borrower’s right to contest or bond around such expenses to the extent and as provided 

in the Subordinate Collateral Loan Documents), and (ii) insurance premiums at least 30 days prior to the 

expiration date of each policy of insurance, unless applicable law specifies some lesser period. 

(c) Reserved 

(d) Borrower, at its own expense, may contest by appropriate legal proceedings, conducted 

diligently and in good faith, the amount or validity of any Taxes or other utility or similar charges that 

could become a lien on the Mortgaged Property (“Impositions”),  other than insurance premiums, if (i) 

Borrower notifies Lender of the commencement or expected commencement of such proceedings, (ii) 

the Mortgaged Property is not in danger of being sold or forfeited, (iii) Borrower deposits with Lender 

reserves sufficient to pay the contested amount, if requested by Lender, and (iv) Borrower furnishes 

whatever additional security is required in the proceedings or is requested by Lender, which may include 

the delivery to Lender of the reserves established by Borrower to pay the contested amount. 

(e) Borrower shall promptly deliver to Lender copies of all notices of, and invoices for, 

Impositions, and if Borrower pays any Imposition directly, Borrower shall promptly furnish to Lender 

on or before the date this Instrument requires such Impositions to be paid, copies of receipts evidencing 

that such payments were made. 

(f) All payments made by Borrower to Lender pursuant to this Instrument or any of the 

Subordinate Collateral Loan Documents shall be free and clear of any and all tax liabilities whatsoever 

(other than United States federal income taxation payable by Lender) and, to the extent Lender is 

required to pay any such tax liabilities, Borrower shall reimburse Lender in respect of any such payment 

of taxes and, immediately upon request therefor from Lender, shall deliver to Lender copies of receipts 

evidencing the payment of such taxes. 

16. LIENS; ENCUMBRANCES.  Borrower acknowledges that, to the extent provided in Section 

21, the grant, creation or existence of any mortgage, deed of trust, deed to secure debt, security interest or other 

lien or encumbrance (a “Lien”) on the Mortgaged Property (other than the lien of this Instrument and the 

Permitted Encumbrances) or on certain ownership interests in Borrower, whether voluntary, involuntary or by 

operation of law, and whether or not such Lien has priority over the lien of this Instrument, is a “Transfer” 

which constitutes an Event of Default and subjects Borrower to personal liability under the Subordinate 

Collateral Note.  Borrower shall maintain the lien created by this Instrument as a subordinate mortgage lien 

upon the Mortgaged Property, subject to no other Liens or encumbrances other than Permitted Encumbrances. 

17. PRESERVATION, MANAGEMENT AND MAINTENANCE OF MORTGAGED 

PROPERTY. 
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(a) Borrower shall not commit waste or permit impairment or deterioration of the Mortgaged 

Property, other than ordinary wear and tear. 

(b) Borrower shall not abandon the Mortgaged Property. 

(c) Borrower shall restore or repair promptly, in a good and workmanlike manner, any 

damaged part of the Mortgaged Property to the equivalent of its original condition, or such other 

condition as Lender may approve in writing, whether or not insurance proceeds or condemnation awards 

are available to cover any costs of such restoration or repair (unless Senior Lender has elected to apply 

the applicable insurance proceeds to the Indebtedness or amounts outstanding under the Senior Loan 

Documents). 

(d) Borrower shall keep the Mortgaged Property in good repair (normal wear and tear 

excepted), including the replacement of Personalty and Fixtures with items of equal or better function 

and quality. 

(e) Borrower shall provide for professional management of the Mortgaged Property by a 

residential rental property manager reasonably satisfactory to Lender at all times, under a contract 

approved by Lender (which approval shall not be unreasonably withheld, conditioned or delayed), in 

writing, which contract must be terminable upon not more than thirty (30) days notice without the 

necessity of establishing cause and without payment of a penalty or termination fee by Borrower or its 

successors.  There shall be no change in the property manager or any contract for the management of the 

Mortgaged Property without Lender’s prior written approval (which approval shall not be unreasonably 

withheld, conditioned or delayed).  Lender shall have the right to require that Borrower and any new 

property manager enter into an Assignment of Management Agreement on a form reasonably approved 

by Lender.  If required by Lender (whether before or after an Event of Default), Borrower will cause any 

Affiliate of Borrower to whom fees are payable for the management of the Mortgaged Property to enter 

into an agreement with Lender, in a form reasonably approved by Lender, providing for subordination of 

those fees and such other provisions as Lender may require.  “Affiliate of Borrower” means any Person 

controlled by, under common control with, or which controls Borrower (the term “control” for these 

purposes means the ability, whether by the ownership of shares or other equity interests, by contract or 

otherwise, to elect a majority of the directors of a corporation, to make management decisions on behalf 

of, or independently to select the managing partner of, a partnership, or otherwise to have the power 

independently to remove and then select a majority of those individuals exercising managerial authority 

over an entity, and control shall be conclusively presumed in the case of the ownership of 50% or more 

of the equity interests). 

(f) Borrower shall give notice to Lender of and, unless otherwise directed in writing by 

Lender, shall appear in and defend any action or proceeding purporting to affect the Mortgaged 

Property, Lender’s security or Lender’s rights under this Instrument.  Borrower shall not (and shall not 

permit any tenant or other person to) remove, demolish or alter the Mortgaged Property or any part of 

the Mortgaged Property, including any removal, demolition or alteration occurring in connection with a 

rehabilitation of all or part of the Mortgaged Property, except (i) in connection with the replacement of 

tangible Personalty, (ii) repairs and replacements in connection with making an individual unit ready for 

a new occupant, and (iii) as expressly permitted under the other Subordinate Collateral Loan 

Documents. 
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(g) Unless otherwise waived by Lender in writing, Borrower must have or must establish and 

must adhere to the MMP.  If Borrower is required to have an MMP, Borrower must keep all MMP 

documentation at the Mortgaged Property or at the management agent’s office and available for Lender 

or its agents to review during any annual assessment or inspection of the Mortgaged Property that is 

required by Lender. 

18. ENVIRONMENTAL HAZARDS. 

(a) Except for matters described in Section 18(b), Borrower shall not cause or permit any of 

the following: 

(i) the presence, use, generation, release, treatment, processing, storage (including 

storage in above ground and underground storage tanks), handling, or disposal of 

any Hazardous Materials on or under the Mortgaged Property (whether as a result 

of activities on the Mortgaged Property or on surrounding properties) or any other 

property of Borrower that is adjacent to the Mortgaged Property; 

(ii) the transportation of any Hazardous Materials to, from, or across the Mortgaged 

Property (whether as a result of activities on the Mortgaged Property or on 

surrounding properties); 

(iii) any occurrence or condition on the Mortgaged Property (whether as a result of 

activities on the Mortgaged Property or on surrounding properties) or any other 

property of Borrower that is adjacent to the Mortgaged Property, which 

occurrence or condition is or may be in violation of Hazardous Materials Laws; 

(iv) any violation of or noncompliance with the terms of any Environmental Permit 

with respect to the Mortgaged Property or any property of Borrower that is 

adjacent to the Mortgaged Property; 

(v) the imposition of any environmental lien against the Mortgaged Property; or 

(vi) any violation or noncompliance with the terms of any O&M Program. 

The matters described in clauses (i) through (vi) above, except as otherwise provided in Section 18(b), 

are referred to collectively in this Section 18 as “Prohibited Activities or Conditions”. 

(b) Prohibited Activities or Conditions shall not include lawful conditions permitted by an 

O&M Program or the safe and lawful use and storage of quantities of (i) pre-packaged supplies, cleaning 

materials, petroleum products, household products, paints, solvents, lubricants and other materials 

customarily used in the construction, renovation, operation, maintenance or use of comparable 

multifamily properties, (ii) cleaning materials, household products, personal grooming items and other 

items sold in pre-packaged containers for consumer use and used by tenants and occupants of residential 

dwelling units in the Mortgaged Property; and (iii) petroleum products used in the operation and 

maintenance of motor vehicles from time to time located on the Mortgaged Property’s parking areas, so 

long as all of the foregoing are used, stored, handled, transported and disposed of in compliance with 

Hazardous Materials Laws. 
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(c) Borrower shall take all commercially reasonable actions (including the inclusion of 

appropriate provisions in any Leases executed after the date of this Instrument) to prevent its employees, 

agents, and contractors, and all tenants and other occupants from causing or permitting any Prohibited 

Activities or Conditions.  Borrower shall not lease or allow the sublease or use of all or any portion of 

the Mortgaged Property to any tenant or subtenant for nonresidential use by any user that, in the 

ordinary course of its business, would cause or permit any Prohibited Activity or Condition. 

(d) If and as required by Lender, Borrower shall also establish a written operations and 

maintenance program with respect to certain Hazardous Materials.  Each such operations and 

maintenance program and any additional or revised operations and maintenance programs established 

for the Mortgaged Property pursuant to this Instrument must be approved by Lender and shall be 

referred to herein as an “O&M Program.” Borrower shall comply in a timely manner with, and cause all 

employees, agents, and contractors of Borrower and any other persons present on the Mortgaged 

Property to comply with each O&M Program.  Borrower shall pay all costs of performance of 

Borrower’s obligations under any O&M Program, and any Beneficiary Party’s out-of-pocket costs 

incurred by such Beneficiary Party in connection with the monitoring and review of each O&M Program 

and Borrower’s performance shall be paid by Borrower upon demand by such Beneficiary Party.  Any 

such out-of-pocket costs of such Beneficiary Party which Borrower fails to pay promptly shall become 

an additional part of the Indebtedness as provided in Section 12. 

(e) Without limitation of the foregoing, (i) Borrower hereby agrees to implement and 

maintain during the entire term of the Loan the O&M Program(s) required by Lender, and (ii) if 

asbestos-containing materials are found to exist at the Mortgaged Property, the O&M Program with 

respect thereto shall be undertaken consistent with the Guidelines for Controlling Asbestos-Containing 

Materials in Buildings (USEPA, 1985) and other relevant guidelines and applicable Hazardous Materials 

Laws. 

(f) With respect to any O&M Program, Lender may require (i) periodic notices or reports to 

Lender in form, substance and at such intervals as Lender may specify; (ii) amendments to such O&M 

Program to address changing circumstances, laws or other matters, including, without limitation, 

variations in response to reports provided by environmental consultants; and (iii) execution of an 

Operations and Maintenance Agreement relating to such O&M Program satisfactory to Lender. 

(g) Borrower represents and warrants to Beneficiary Parties that, except as otherwise 

disclosed in the Environmental Reports (as defined in the Environmental Agreement), to the best of 

Borrower’s knowledge: 

(i) Borrower has not at any time engaged in, caused or permitted any Prohibited 

Activities or Conditions; 

(ii) to the best of Borrower’s knowledge after reasonable and diligent inquiry, no 

Prohibited Activities or Conditions exist or have existed, and Borrower has 

provided Lender with copies of all reports and information acquired in such 

inquiries; 

(iii) the Mortgaged Property does not now contain any underground storage tanks, 

and, the Mortgaged Property has not contained any underground storage tanks in 
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the past.  If there is an underground storage tank located on the Mortgaged 

Property that has been disclosed in the Environmental Reports, that tank complies 

with all requirements of Hazardous Materials Laws; 

(iv) Borrower has complied with and will continue to comply with all Hazardous 

Materials Laws, including all requirements for notification regarding releases of 

Hazardous Materials.  Without limiting the generality of the foregoing, Borrower 

has obtained all Environmental Permits required for the operation of the 

Mortgaged Property in accordance with Hazardous Materials Laws now in effect 

and all such Environmental Permits are in full force and effect; 

(v) no event has occurred with respect to the Mortgaged Property that constitutes, or 

with the passing of time or the giving of notice would constitute, noncompliance 

with the terms of any Environmental Permit or Hazardous Materials Law; 

(vi) there are no actions, suits, claims or proceedings pending or, to the best of 

Borrower’s knowledge after reasonable and diligent inquiry, threatened that 

involve the Mortgaged Property and allege, arise out of, or relate to any 

Prohibited Activity or Condition; 

(vii) Borrower has not received any complaint, order, notice of violation or other 

communication from any Governmental Authority with regard to air emissions, 

water discharges, noise emissions or Hazardous Materials, or any other 

environmental, health or safety matters affecting the Mortgaged Property or any 

other property of Borrower that is adjacent to the Mortgaged Property; and 

(viii) no prior Remedial Work (as defined below) has been undertaken, and no 

Remedial Work is ongoing, with respect to the Mortgaged Property during 

Borrower’s ownership thereof or, to the best of Borrower’s knowledge, at any 

time prior to Borrower’s ownership thereof; and 

(ix) Borrower has disclosed in the Environmental Agreement all material facts known 

to Borrower or contained in Borrower’s records the nondisclosure of which could 

cause any representation or warranty made herein or any statement made in the 

Environmental Agreement to be false or materially misleading. 

The representations and warranties in this Section 18 shall be continuing representations and 

warranties that shall be deemed to be made by Borrower throughout the term of the Loan, until 

the Indebtedness has been paid in full or otherwise discharged. 

(h) Borrower shall promptly notify Lender in writing upon the occurrence of any of the 

following events: 

(i) Borrower’s discovery of any Prohibited Activity or Condition; 

(ii) Borrower’s receipt of or actual knowledge of any complaint, order, notice of 

violation or other communication from any tenant, management agent, 

Governmental Authority or other person with regard to present or future alleged 
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Prohibited Activities or Conditions or any other environmental, health or safety 

matters affecting the Mortgaged Property or any other property of Borrower that 

is adjacent to the Mortgaged Property; 

(iii) Borrower’s receipt of or actual knowledge of any personal injury claim, 

proceeding or cause of action directly or indirectly arising as a result of the 

presence of asbestos or other Hazardous Materials on or from the Mortgaged 

Property; 

(iv) Borrower’s discovery that any representation or warranty in this Section 18 has 

become untrue after the date of this Instrument; and 

(v) Borrower’s breach of any of its obligations under this Section 18. 

Any such notice given by Borrower shall not relieve Borrower of, or result in a waiver of, any 

obligation under this Instrument, the Subordinate Collateral Note, or any other Subordinate 

Collateral Loan Document. 

(i) Borrower shall pay promptly the costs of any environmental inspections, tests or audits 

(“Environmental Inspections”) reasonably required by Lender or any Beneficiary Party in connection 

with any foreclosure or deed in lieu of foreclosure, or as a condition of Lender’s consent to any Transfer 

under Section 21, or required by Lender following a reasonable determination by Lender that Prohibited 

Activities or Conditions may exist.  Any such costs incurred by Lender (including, without limitation, 

reasonable fees and expenses of attorneys, expert witnesses, engineers, technical consultants and 

investigatory fees, whether incurred in connection with any judicial or administrative process or 

otherwise) that Borrower fails to pay promptly shall become an additional part of the Indebtedness as 

provided in Section 12.  The results of all Environmental Inspections made by Lender shall at all times 

remain the property of Lender and Lender shall have no obligation to disclose or otherwise make 

available to Borrower or any other party such results or any other information obtained by Lender in 

connection with such Environmental Inspections; provided, however, upon Borrower’s request in 

connection with an Environmental Inspection conducted by or on behalf of Borrower and at Borrower’s 

expense, Lender shall make available to Borrower such results or any other information obtained by 

Lender in connection with its Environmental Inspections.  Lender hereby reserves the right, and 

Borrower hereby expressly authorizes Lender, to make available to any party with an interest or 

prospective interest in the Mortgaged Property, or otherwise affiliated with, engaged by, or otherwise 

under the control of any of the Beneficiary Parties, including any prospective bidder at a foreclosure sale 

of the Mortgaged Property, the results of any Environmental Inspections made by Lender with respect to 

the Mortgaged Property.  Borrower consents to Lender notifying any such party (either as part of a 

notice of sale or otherwise) of the results of any of Lender’s Environmental Inspections.  Borrower 

acknowledges that Lender cannot control or otherwise ensure the truthfulness or accuracy of the results 

of any of its Environmental Inspections and that the release of such results to prospective bidders at a 

foreclosure sale of the Mortgaged Property may have a material and adverse effect upon the amount 

which a party may bid at such sale.  Borrower agrees that Lender shall have no liability whatsoever as a 

result of delivering the results of any of its Environmental Inspections to any third party, and Borrower 

hereby releases and forever discharges Lender from any and all claims, damages, or causes of action, 

arising out of, connected with or incidental to the results of, the delivery of any of Lender’s 
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Environmental Inspections, except to the extent caused solely and exclusively by the gross negligence or 

willful misconduct of Lender or its employees, officers or any other Indemnitee. 

(j) If any investigation, site monitoring, containment, clean-up, restoration or other remedial 

work (“Remedial Work”) is necessary to comply with or cure a violation of any Hazardous Materials 

Law or order of any Governmental Authority that has or acquires jurisdiction over the Mortgaged 

Property or the use, operation or improvement of the Mortgaged Property under any Hazardous 

Materials Law, or is otherwise reasonably required by Lender as a consequence of any Prohibited 

Activity or Condition or to prevent the occurrence of a Prohibited Activity or Condition, Borrower shall, 

by the earlier of (i) the applicable deadline required by such Hazardous Materials Law or (ii) thirty (30) 

days after written notice from Lender demanding such action, begin performing the Remedial Work, and 

thereafter diligently prosecute it to completion, and shall in any event complete the work by the time 

required by such Hazardous Materials Law.  Borrower shall promptly provide Lender with a cost 

estimate from an environmental consultant reasonably acceptable to Lender to complete any required 

Remedial Work.  If required by Lender, Borrower shall promptly establish with Lender a reserve fund in 

the amount of such estimate.  If in Lender’s reasonable opinion the amount reserved at any time during 

the Remedial Work is insufficient to cover the work remaining to complete the Remediation or achieve 

compliance, Borrower shall increase the amount reserved in compliance with Lender’s written request.  

All amounts so held in reserve, until disbursed, are hereby pledged to Lender as security for payment of 

Borrower’s obligations under this Instrument.  If Borrower fails to begin on a timely basis or diligently 

prosecute any required Remedial Work, Lender may, at its option, cause the Remedial Work to be 

completed, in which case Borrower shall reimburse Lender on demand for the cost of doing so.  Any 

reimbursement due from Borrower to Lender shall become part of the Indebtedness as provided in 

Section 12. 

(k) Borrower shall comply with all Hazardous Materials Laws applicable to the Mortgaged 

Property.  Without limiting the generality of the previous sentence, Borrower shall (i) obtain and 

maintain all Environmental Permits required by Hazardous Materials Laws and comply with all 

conditions of such Environmental Permits; (ii) cooperate with any inquiry by any Governmental 

Authority; and (iii) comply with any governmental or judicial order that arises from any alleged 

Prohibited Activity or Condition. 

(l) BORROWER SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND 

BENEFICIARY PARTIES AND THEIR RESPECTIVE OFFICERS, DIRECTORS, 

SHAREHOLDERS, PARTNERS, EMPLOYEES, AGENTS, ATTORNEYS, TRUSTEES, HEIRS 

AND LEGAL REPRESENTATIVES (COLLECTIVELY, THE “INDEMNITEES”) FROM AND 

AGAINST ALL LOSSES, PROCEEDINGS, CLAIMS, DAMAGES, PENALTIES AND COSTS 

(WHETHER INITIATED OR SOUGHT BY GOVERNMENTAL AUTHORITIES OR PRIVATE 

PARTIES), INCLUDING, WITHOUT LIMITATION, FEES AND OUT-OF-POCKET EXPENSES OF 

ATTORNEYS AND EXPERT WITNESSES, ENGINEERING FEES, ENVIRONMENTAL 

CONSULTANT FEES, INVESTIGATORY FEES, AND REMEDIATION COSTS (INCLUDING, 

WITHOUT LIMITATION, ANY FINANCIAL ASSURANCES REQUIRED TO BE POSTED FOR 

COMPLETION OF REMEDIAL WORK AND COSTS ASSOCIATED WITH ADMINISTRATIVE 

OVERSIGHT), AND ANY OTHER LIABILITIES OF WHATEVER KIND AND WHATEVER 

NATURE, WHETHER INCURRED IN CONNECTION WITH ANY JUDICIAL OR 

ADMINISTRATIVE PROCESS OR OTHERWISE, ARISING DIRECTLY OR INDIRECTLY FROM 

ANY OF THE FOLLOWING: 
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(i) ANY BREACH OF ANY REPRESENTATION OR WARRANTY OF 

BORROWER IN THIS SECTION 18; 

(ii) ANY FAILURE BY BORROWER TO PERFORM ANY OF ITS 

OBLIGATIONS UNDER THIS SECTION 18; 

(iii) THE EXISTENCE OR ALLEGED EXISTENCE OF ANY PROHIBITED 

ACTIVITY OR CONDITION; 

(iv) THE PRESENCE OR ALLEGED PRESENCE OF HAZARDOUS MATERIALS 

ON OR UNDER THE MORTGAGED PROPERTY (WHETHER AS A RESULT 

OF ACTIVITIES ON THE MORTGAGED PROPERTY OR ON 

SURROUNDING PROPERTIES) OR IN ANY OF THE IMPROVEMENTS OR 

ON OR UNDER ANY PROPERTY OF BORROWER THAT IS ADJACENT 

TO THE MORTGAGED PROPERTY; 

(v) THE ACTUAL OR ALLEGED VIOLATION OF ANY HAZARDOUS 

MATERIALS LAW; 

(vi) ANY LOSS OR DAMAGE RESULTING FROM A LOSS OF PRIORITY OF 

THIS INSTRUMENT OR ANY OTHER SUBORDINATE COLLATERAL 

LOAN DOCUMENT DUE TO AN IMPOSITION OF AN ENVIRONMENTAL 

LIEN AGAINST THE MORTGAGED PROPERTY; AND 

(vii) ANY PERSONAL INJURY CLAIM, PROCEEDING OR CAUSE OF ACTION 

DIRECTLY OR INDIRECTLY ARISING AS A RESULT OF THE PRESENCE 

OF ASBESTOS OR OTHER HAZARDOUS MATERIALS ON OR FROM THE 

MORTGAGED PROPERTY. 

(m) COUNSEL SELECTED BY BORROWER TO DEFEND INDEMNITEES SHALL BE 

SUBJECT TO THE APPROVAL OF THOSE INDEMNITEES (WHICH APPROVAL SHALL NOT 

BE UNREASONABLY WITHHELD, CONDITIONED OR DELAYED).  IN ANY 

CIRCUMSTANCES IN WHICH THE INDEMNITY UNDER THIS SECTION 18 APPLIES, ANY 

BENEFICIARY PARTY MAY EMPLOY ITS OWN LEGAL COUNSEL AND CONSULTANTS TO 

PROSECUTE, DEFEND OR NEGOTIATE ANY CLAIM OR LEGAL OR ADMINISTRATIVE 

PROCEEDING AT BORROWER’S EXPENSE, AND SUCH BENEFICIARY PARTY, WITH THE 

PRIOR WRITTEN CONSENT OF BORROWER (WHICH SHALL NOT BE UNREASONABLY 

WITHHELD, DELAYED OR CONDITIONED) MAY SETTLE OR COMPROMISE ANY ACTION 

OR LEGAL OR ADMINISTRATIVE PROCEEDING.  BORROWER SHALL REIMBURSE SUCH 

BENEFICIARY PARTY UPON DEMAND THEREFOR, FOR ALL COSTS AND EXPENSES 

INCURRED BY SUCH BENEFICIARY PARTY, INCLUDING, WITHOUT LIMITATION, ALL 

COSTS OF SETTLEMENTS ENTERED INTO IN GOOD FAITH, AND THE FEES AND OUT OF 

POCKET EXPENSES OF SUCH ATTORNEYS AND CONSULTANTS. 

(n) BORROWER SHALL NOT, WITHOUT THE PRIOR WRITTEN CONSENT OF 

THOSE INDEMNITEES (WHICH CONSENT SHALL NOT BE UNREASONABLY WITHHELD, 

CONDITIONED OR DELAYED) WHO ARE NAMED AS PARTIES TO A CLAIM OR LEGAL OR 

ADMINISTRATIVE PROCEEDING (A “CLAIM”), SETTLE OR COMPROMISE THE CLAIM IF 
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THE SETTLEMENT (1) RESULTS IN THE ENTRY OF ANY JUDGMENT THAT DOES NOT 

INCLUDE AS AN UNCONDITIONAL TERM THE DELIVERY BY THE CLAIMANT OR 

PLAINTIFF TO BENEFICIARY PARTIES OF A WRITTEN RELEASE OF THOSE INDEMNITEES, 

REASONABLY SATISFACTORY IN FORM AND SUBSTANCE TO LENDER; OR (2) MAY 

MATERIALLY AND ADVERSELY AFFECT BENEFICIARY PARTIES, AS DETERMINED BY 

LENDER IN ITS DISCRETION. 

(o) BORROWER’S OBLIGATION TO INDEMNIFY THE INDEMNITEES SHALL NOT 

BE LIMITED OR IMPAIRED BY ANY OF THE FOLLOWING, OR BY ANY FAILURE OF 

BORROWER TO RECEIVE NOTICE OF OR CONSIDERATION FOR ANY OF THE FOLLOWING: 

(i) ANY AMENDMENT OR MODIFICATION OF ANY SUBORDINATE 

COLLATERAL LOAN DOCUMENT; 

(ii) ANY EXTENSIONS OF TIME FOR PERFORMANCE REQUIRED BY ANY 

SUBORDINATE COLLATERAL LOAN DOCUMENT; 

(iii) ANY PROVISION IN ANY SUBORDINATE COLLATERAL LOAN 

DOCUMENT LIMITING BENEFICIARY PARTIES’ RECOURSE TO 

PROPERTY SECURING THE INDEBTEDNESS, OR LIMITING THE 

PERSONAL LIABILITY OF BORROWER OR ANY OTHER PARTY FOR 

PAYMENT OF ALL OR ANY PART OF THE INDEBTEDNESS; 

(iv) THE ACCURACY OR INACCURACY OF ANY REPRESENTATIONS AND 

WARRANTIES MADE BY BORROWER UNDER THIS INSTRUMENT OR 

ANY OTHER SUBORDINATE COLLATERAL LOAN DOCUMENT; 

(v) THE RELEASE OF BORROWER OR ANY OTHER PERSON, BY 

BENEFICIARY PARTIES OR BY OPERATION OF LAW, FROM 

PERFORMANCE OF ANY OBLIGATION UNDER ANY SUBORDINATE 

COLLATERAL LOAN DOCUMENT; 

(vi) THE RELEASE OR SUBSTITUTION IN WHOLE OR IN PART OF ANY 

SECURITY FOR THE INDEBTEDNESS; AND 

(vii) FAILURE BY BENEFICIARY PARTIES TO PROPERLY PERFECT ANY 

LIEN OR SECURITY INTEREST GIVEN AS SECURITY FOR THE 

INDEBTEDNESS. 

(p) BORROWER SHALL, AT ITS OWN COST AND EXPENSE, DO ALL OF THE 

FOLLOWING: 

(i) PAY OR SATISFY ANY JUDGMENT OR DECREE THAT MAY BE 

ENTERED AGAINST ANY INDEMNITEE OR INDEMNITEES IN ANY 

LEGAL OR ADMINISTRATIVE PROCEEDING INCIDENT TO ANY 

MATTERS AGAINST WHICH INDEMNITEES ARE ENTITLED TO BE 

INDEMNIFIED UNDER THIS SECTION 18; 
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(ii) REIMBURSE INDEMNITEES FOR ANY AND ALL EXPENSES PAID OR 

INCURRED IN CONNECTION WITH ANY MATTERS AGAINST WHICH 

INDEMNITEES ARE ENTITLED TO BE INDEMNIFIED UNDER THIS 

SECTION 18; AND 

(iii) REIMBURSE INDEMNITEES FOR ANY AND ALL EXPENSES, 

INCLUDING, WITHOUT LIMITATION, FEES AND OUT OF POCKET 

EXPENSES OF ATTORNEYS AND EXPERT WITNESSES, PAID OR 

INCURRED IN CONNECTION WITH THE ENFORCEMENT BY 

INDEMNITEES OF THEIR RIGHTS UNDER THIS SECTION 18, OR IN 

MONITORING AND PARTICIPATING IN ANY LEGAL OR 

ADMINISTRATIVE PROCEEDING. 

(q) THE PROVISIONS OF THIS SECTION 18 SHALL BE IN ADDITION TO ANY AND 

ALL OTHER OBLIGATIONS AND LIABILITIES THAT BORROWER MAY HAVE UNDER 

APPLICABLE LAW OR UNDER ANY OTHER SUBORDINATE COLLATERAL LOAN 

DOCUMENT, AND EACH INDEMNITEE SHALL BE ENTITLED TO INDEMNIFICATION 

UNDER THIS SECTION 18 WITHOUT REGARD TO WHETHER ANY OTHER BENEFICIARY 

PARTY OR THAT INDEMNITEE HAS EXERCISED ANY RIGHTS AGAINST THE MORTGAGED 

PROPERTY OR ANY OTHER SECURITY, OR PURSUED ANY OTHER RIGHTS AVAILABLE 

UNDER THE SUBORDINATE COLLATERAL LOAN DOCUMENTS OR APPLICABLE LAW.  IF 

BORROWER CONSISTS OF MORE THAN ONE PERSON OR ENTITY, THE OBLIGATION OF 

THOSE PERSONS OR ENTITIES TO INDEMNIFY THE INDEMNITEES UNDER THIS SECTION 

18 SHALL BE JOINT AND SEVERAL.  THE OBLIGATION OF BORROWER TO INDEMNIFY 

THE INDEMNITEES UNDER THIS SECTION 18 SHALL SURVIVE ANY REPAYMENT OR 

DISCHARGE OF THE INDEBTEDNESS, ANY FORECLOSURE PROCEEDING, ANY 

FORECLOSURE SALE, ANY DELIVERY OF ANY DEED IN LIEU OF FORECLOSURE, AND 

ANY RELEASE OF RECORD OF THE LIEN OF THIS INSTRUMENT. 

(r) Notwithstanding anything herein to the contrary, (i) Borrower shall have no obligation 

hereunder to indemnify any Indemnitee for any liability under this Section 18 to the extent that the 

Prohibited Activity or Condition giving rise to such liability resulted solely from the gross negligence or 

willful misconduct of any Indemnitee, and (ii) Borrower’s liability under this Section 18 shall not extend 

to cover the violation of any Hazardous Materials Laws or Prohibited Activities or Conditions that first 

arise, commence or occur as a result of actions of Lender, its successors, assigns or designees, after the 

satisfaction, discharge, release, assignment, termination or cancellation of this Instrument following the 

payment in full of the Subordinate Collateral Note and all other sums payable under the Subordinate 

Collateral Loan Documents or after the actual dispossession from the entire Mortgaged Property of 

Borrower and all entities which control, are controlled by, or are under common control with Borrower 

following foreclosure of this Instrument or acquisition of the Mortgaged Property by a deed in lieu of 

foreclosure.. 

 

19. PROPERTY AND LIABILITY INSURANCE. 
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(a) Borrower shall keep the Improvements insured at all times against such hazards as 

Lender may from time to time reasonably require, which insurance shall include but not be limited to 

coverage against loss by fire and allied perils, general boiler and machinery coverage, business income 

coverage and extra expense insurance, coverage against acts of terrorism, mold and earthquake 

coverage.  Borrower acknowledges and agrees that Lender’s insurance requirements may change from 

time to time throughout the term of the Indebtedness.  If Lender so reasonably requires, such insurance 

shall also include sinkhole insurance, mine subsidence insurance, earthquake insurance, and, if the 

Mortgaged Property does not conform to applicable zoning or land use laws, building ordinance or law 

coverage. If any portion of the Improvements is at any time located in an area identified by the Federal 

Emergency Management Agency (or any successor to that agency) as an area now or hereafter having 

special flood hazards, and if flood insurance is available in that area, Borrower shall insure such 

Improvements against loss by flood in an amount equal to the maximum amount available under the 

National Flood Insurance Program or any successor thereto. 

(b) All premiums on insurance policies required under Section 19(a) shall be paid on or prior 

to the date such premium is due.  All such policies shall also be in a form approved by Lender (which 

approval shall not be unreasonably withheld, conditioned or delayed).  All policies of property damage 

insurance shall include a non-contributing, non-reporting mortgage clause in favor of, and in a form 

approved by, Lender.  Subject to the rights of the Senior Lender or any other holder of a loan secured by 

a deed of trust or mortgage recorded prior to this Instrument, Lender shall have the right to hold the 

original policies or duplicate original policies of all insurance required by Section 19(a).  Borrower shall 

promptly deliver to Lender a copy of all renewal and other notices received by Borrower with respect to 

the policies and all receipts for paid premiums.  At least 30 days prior to the expiration date of a policy, 

Borrower shall deliver to Lender the original (or a duplicate original) of a renewal policy in form 

satisfactory to Lender. 

(c) All insurance policies and renewals of insurance policies required by this Section 19 shall 

be in such amounts and for such periods as Lender may from time to time require consistent with 

Lender’s then current practices and standards, and shall be issued by insurance companies reasonably 

satisfactory to Lender.   

(d) During any period of construction and/or rehabilitation, and at all times prior to 

occupancy of the Project by any tenants following the completion of the construction and/or 

rehabilitation of the Project in accordance with the Subordinate Collateral Loan Agreement, the 

following provisions shall apply, in addition to the other provisions of this Section 19 and without 

limiting the generality of the other provisions of this Section 19: 

(i) Borrower shall provide (or cause to be provided), maintain and keep in force, the 

following insurance coverage:  

(A) Builder’s “all risk” insurance or the equivalent coverage, including theft, to insure 

all buildings, machinery, equipment, materials, supplies, temporary structures and 

all other property of any nature on-site, off-site and while in transit which is to be 

used in fabrication, erection, installation and construction and/or rehabilitation of 

the Project, and to remain in effect until the entire Project has been completed and 

accepted by Borrower and is first occupied by any tenants (provided that in any 

event, such coverage shall remain in effect until such time as Borrower has 
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provided Lender with evidence of property insurance covering the Improvements 

and meeting the requirements of this Section 19).  Such insurance shall be 

provided on a replacement cost value basis and shall include foundations, other 

underground property, tenant improvements and personal property.  If tenant 

improvements and personal property are not included in the above coverage, they 

may be insured separately by Borrower provided coverage is acceptable to 

Lender.  Builders “all risk” insurance shall (i) be on a nonreporting, completed 

value form, (ii) cover soft costs, debris removal expense (including removal of 

pollutants), resulting loss and damage to property due to faulty or defective 

workmanship or materials and error in design or specification, loss while the 

property is in the care, custody and control of others to whom the property may be 

entrusted, (iii) provide that Borrower can complete and occupy the Mortgaged 

Property without further written consent from the insurer, and (iv) cover loss of 

income resulting from delay in occupancy and use of the Mortgaged Property due 

to loss.  During the initial construction and/or rehabilitation of the Project and 

until such time as the Project is first occupied by any tenants, the Borrower shall 

not be required to maintain property insurance as required by this Section 19 for 

so long as Builder’s “all risk” insurance or equivalent coverage is maintained in 

accordance with this paragraph. 

(B) If any portion of the Mortgaged Property is or becomes located in an area 

identified by the United States Secretary of Housing and Urban Development as 

an area having special flood hazards and in which flood insurance has been made 

available under the National Flood Insurance Act of 1968 and Flood Disaster 

Protection Act of 1973, as amended, Borrower shall also keep the improvements 

and the equipment located thereon insured against loss by flood in an amount at 

least equal to the principal amount of the Loan or the maximum limits of coverage 

available with respect to the Mortgaged Property, whichever is less.  All such 

insurance shall also cover continuing expenses not directly involved in the direct 

cost of construction, rehabilitation or renovation, including interest on money 

borrowed to finance construction, rehabilitation or renovation, continuing interest 

on the Loan, advertising, promotion, real estate taxes and other assessments, the 

cost of renegotiating leases, and other expenses incurred as the result of property 

loss or destruction by the insured peril.  Such coverage shall not contain any 

monthly limitation. 

(ii) If Lender fails to receive proof and evidence of the insurance required hereunder, Lender 

shall have the right, but not the obligation, to obtain or cause to be obtained current 

coverage and in its sole discretion, advance funds to pay the premiums for it.  If Lender 

makes an advance for such purpose, Borrower shall repay such advance immediately on 

demand therefor, and such advance shall be considered to be a demand loan to Borrower 

bearing interest at the Default Rate (as defined by the Subordinate Collateral Note) and 

secured by the Mortgaged Property. 

(e) Borrower shall maintain at all times commercial general liability insurance, workers’ 

compensation insurance and such other liability, errors and omissions and fidelity insurance coverages 

as Lender may from time to time reasonably require, consistent with Lender’s then current practices and 
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standards (and from and after the Conversion Date, any applicable Credit Enhancer Insurance 

Standards). 

(f) Borrower shall comply with all insurance requirements and shall not permit any condition 

to exist on the Mortgaged Property that would invalidate any part of any insurance coverage that this 

Instrument requires Borrower to maintain. 

(g) In the event of loss, Borrower shall give immediate written notice to the insurance carrier 

and to Lender.  Subject to the rights of the Senior Lender or any other holder of a loan secured by a deed 

of trust or mortgage recorded prior to this Instrument, Borrower hereby authorizes and appoints Lender 

as attorney-in-fact for Borrower to make proof of loss, to adjust and compromise any claims under 

policies of property damage insurance, to appear in and prosecute any action arising from such property 

damage insurance policies, to collect and receive the proceeds of property damage insurance, and to 

deduct from such proceeds Lender’s expenses incurred in the collection of such proceeds.  This power 

of attorney is coupled with an interest and therefore is irrevocable.  However, nothing contained in this 

Section 19 shall require Lender to incur any expense or take any action.  Lender may, at Lender’s 

option, (i) hold the balance of such proceeds to be used to reimburse Borrower for the cost of restoring 

and repairing the Mortgaged Property to the equivalent of its original condition or to a condition 

approved by Lender (the “Restoration”), or (ii) apply the balance of such proceeds to the payment of the 

Indebtedness, whether or not then due.  To the extent Lender determines to apply insurance proceeds to 

Restoration, Lender shall apply the proceeds in accordance with Lender’s then-current policies relating 

to the restoration of casualty damage on similar multifamily properties. 

(h) Lender shall not exercise its option to apply insurance proceeds to the payment of the 

Indebtedness if all of the following conditions are met: (i) no Event of Default (or any event which, with 

the giving of notice or the passage of time, or both, would constitute an Event of Default) has occurred 

and is continuing; (ii) Lender determines, in its discretion, that there will be sufficient funds to complete 

the Restoration (and complete construction of the Project in accordance with the Subordinate Collateral 

Loan Agreement and the Plans and Specifications, as defined in the Senior Loan Documents, if such 

construction has not been completed at such time); (iii) Lender determines, in its discretion, that the net 

operating income generated by the Mortgaged Property after completion of the Restoration will be 

sufficient to meet all operating costs and other expenses, Imposition Deposits, deposits to reserves and 

loan repayment obligations relating to the Mortgaged Property; (iv) Lender determines, in its discretion, 

that the Restoration will be completed before the earlier of (A) one year before the maturity date of the 

Subordinate Collateral Note (or one year before the Outside Conversion Date, if Conversion has not yet 

occurred) or (B) one year after the date of the loss or casualty; and (v) upon Lender’s request, Borrower 

provides Lender evidence of the availability during and after the Restoration of the insurance required to 

be maintained pursuant to this Instrument. 

(i) If the Mortgaged Property is sold at a foreclosure sale or Lender acquires title to the 

Mortgaged Property, Lender shall automatically succeed to all rights of Borrower in and to any 

insurance policies and unearned insurance premiums and in and to the proceeds resulting from any 

damage to the Mortgaged Property prior to such sale or acquisition. 

(j) Unless Lender otherwise agrees in writing, any application of any insurance proceeds to 

the Indebtedness shall not extend or postpone the due date of any annual installments referred to in the 
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Subordinate Collateral Note or change the amount of such installments, except as provided in the 

Subordinate Collateral Note. 

(k) Borrower agrees to execute such further evidence of assignment of any insurance 

proceeds as Lender may require. 

(l) Borrower further agrees that to the extent that Borrower obtains any form of property 

damage insurance for the Mortgaged Property or any portion thereof that insures perils not required to 

be insured against by Lender, such policy of property damage insurance shall include a standard 

mortgagee clause and shall name Lender as loss payee and, within ten (10) days following Borrower’s 

purchase of such additional insurance, Borrower shall cause to be delivered to Lender a duplicate 

original policy of insurance with respect to such policy.  Any insurance proceeds payable to Borrower 

under such policy shall be additional security for the Indebtedness and Lender shall have the same rights 

to such policy and proceeds as it has with respect to insurance policies required by Lender pursuant to 

this Section 19 (except that Lender shall not require that the premium for such additional insurance be 

included among the Imposition Deposits). 

20. CONDEMNATION. 

(a) Borrower shall promptly notify Lender in writing of any action or proceeding or notice 

relating to any proposed or actual condemnation or other taking, or conveyance in lieu thereof, of all or 

any part of the Mortgaged Property, whether direct or indirect (a “Condemnation”), and shall deliver to 

the Lender copies of any and all papers served in connection with such Condemnation.  Borrower shall 

appear in and prosecute or defend any action or proceeding relating to any Condemnation unless 

otherwise directed by Lender in writing.  Borrower authorizes and appoints Lender as attorney-in-fact 

for Borrower to commence, appear in and prosecute, in Lender’s or Borrower’s name, any action or 

proceeding relating to any Condemnation and to settle or compromise any claim in connection with any 

Condemnation.  This power of attorney is coupled with an interest and therefore is irrevocable.  

However, nothing contained in this Section 20 shall require Lender to incur any expense or take any 

action.  Borrower hereby transfers and assigns to Lender all right, title and interest of Borrower in and to 

any award or payment with respect to (i) any Condemnation, or any conveyance in lieu of 

Condemnation, and (ii) any damage to the Mortgaged Property caused by governmental action that does 

not result in a Condemnation. 

(b) Subject to the rights of the Senior Lender or any other holder of a loan secured by a deed 

of trust or mortgage recorded prior to this Instrument, Lender may apply such awards or proceeds, after 

the deduction of Lender’s expenses incurred in the collection of such amounts (including, without 

limitation, fees and out-of-pocket expenses of attorneys and expert witnesses, investigatory fees, 

whether incurred in connection with any judicial or administrative process or otherwise), at Lender’s 

option, to the restoration or repair of the Mortgaged Property or to the payment of the Indebtedness in 

accordance with the provisions of the Subordinate Collateral Note as to application of payments to the 

Indebtedness, with the balance, if any, to Borrower.  Unless Lender otherwise agrees in writing, any 

application of any awards or proceeds to the Indebtedness shall not extend or postpone the due date of 

payments due under the Subordinate Collateral Note or change the amount of such payments, except as 

otherwise provided in the Subordinate Collateral Note.  Borrower agrees to execute such further 

evidence of assignment of any awards or proceeds as Lender may require. 
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Borrower covenants that it shall comply with all applicable legal requirements or internal requirements 

of Lender relating to money laundering, anti-terrorism, trade embargos and economic sanctions, now or 

hereafter in effect.  Without limiting the foregoing, Borrower shall not take any action, or permit any action to 

be taken, that would cause Borrower’s representations and warranties in this Section 20 to become untrue or 

inaccurate at any time during the term of the Loan.  Upon Lender’s request from time to time during the term of 

the Loan, Borrower shall certify in writing to Lender that Borrower’s representations, warranties and 

obligations under this Section 20 remain true and correct in all material respects and have not been breached, 

and in addition, upon request of Lender, Borrower covenants to provide all information required to satisfy 

requesting Lender’s obligations under all applicable legal requirements or internal requirements of Lender 

relating to money laundering, anti-terrorism, trade embargos and economic sanctions, now or hereafter in effect, 

during the term of the Loan.  Borrower shall immediately notify Lender in writing of Borrower’s actual 

knowledge that any of such representations, warranties or covenants are no longer true and have been breached 

or if Borrower has a reasonable basis to believe that they may no longer be true or have been breached or that 

any other violation of the applicable legal requirements or internal requirements of Lender relating to money 

laundering, anti-terrorism, trade embargos and economic sanctions, now or hereafter in effect, has occurred or is 

being investigated by Governmental Authorities.  In connection with such an event, Borrower shall comply with 

all applicable legal requirements or internal requirements of Lender relating to money laundering, anti-

terrorism, trade embargos and economic sanctions, now or hereafter in effect and directives of Governmental 

Authorities and, at Lender’s request, provide to Lender copies of all notices, reports and other communications 

exchanged with, or received from, Governmental Authorities relating to such an event.  Borrower shall also 

reimburse Lender for any expense incurred by Lender in evaluating the effect of such an event on the Loan and 

Lender’s interest in the collateral for the Loan, in obtaining necessary license from Governmental Authorities as 

may be necessary for Lender to enforce its rights under the Subordinate Collateral Loan Documents, and in 

complying with all applicable legal requirements or internal requirements of Lender relating to money 

laundering, anti-terrorism, trade embargos and economic sanctions, now or hereafter in effect applicable to 

Lender as a result of the existence of such an event and for any penalties or fines imposed upon Lender as a 

result thereof. 

21. TRANSFERS OF THE MORTGAGED PROPERTY OR INTERESTS IN BORROWER. 

(a) The occurrence of any of the following events shall constitute an Event of Default under 

this Instrument: 

(i) other than the lien of this Instrument and the Permitted Encumbrances, a Transfer 

of all or any part of the Mortgaged Property or any interest in the Mortgaged 

Property; 

(ii) a Transfer of a Controlling Interest in Borrower; 

(iii) a Transfer of a Controlling Interest in any entity which owns, directly or indirectly 

through one or more intermediate entities, a Controlling Interest in Borrower; 

(iv) if Borrower is a trust, the termination or revocation of such trust; unless the trust 

is terminated as a result of the death of an individual trustor, in which event 

Lender must be notified and such Borrower must be replaced with an individual 

or entity acceptable to Lender, in accordance with the provisions of Section 21(c) 
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hereof, within 90 days of such death (provided however that no property 

inspection shall be required and a 1% transfer fee will not be charged); 

(v) the merger, dissolution, liquidation, or consolidation of (i) Borrower, or (ii) any 

legal entity holding, directly or indirectly, a Controlling Interest in Borrower;  

 

(vi) a conversion of Borrower from one type of legal entity into another type of legal 

entity (including the conversion of a general partnership into a limited partnership 

and the conversion of a limited partnership into a limited liability company), 

whether or not there is a Transfer; if such conversion results in a change in any 

assets, liabilities, legal rights or obligations of Borrower (or of any general partner 

of Borrower, as applicable), by operation of law or otherwise;  

(vii) a Transfer of the economic benefits or right to cash flows attributable to the 

ownership interests in Borrower, separate from the Transfer of the underlying 

ownership interests, unless the Transfer of the underlying ownership interests 

would otherwise not be prohibited by this Instrument; and 

(viii) the filing, recording, or consent to filing or recording of any plat or map 

subdividing, replatting or otherwise affecting the Mortgaged Property or any other 

replat or subdivision of the Mortgaged Property, whether or not any such action 

affects the priority of the lien of this Instrument. 

Lender shall not be required to demonstrate any actual impairment of its security or any increased risk of 

default in order to exercise any of its remedies with respect to an Event of Default under this Section 21. 

(b) The occurrence of any of the following events shall not constitute an Event of Default 

under this Instrument, notwithstanding any provision of Section 21(a) to the contrary (each, a “Permitted 

Transfer”): 

(i) a Transfer to which Lender has consented;  

(ii) except as provided in Section 21(a)(vi) and (vii), a Transfer that occurs by devise, 

descent, pursuant to the provisions of a trust, or by operation of law upon the 

death of a natural person; 

(iii) the grant of a leasehold interest in an individual dwelling unit for a term of two 

years or less not containing an option to purchase; 

(iv) a Transfer of obsolete or worn out Personalty or Fixtures that are 

contemporaneously replaced by items of equal or better function and quality, 

which are free of liens, encumbrances and security interests other than those 

created by or permitted pursuant to the Subordinate Collateral Loan Documents or 

consented to by Lender; 

(v) the grant of an easement, servitude, or restrictive covenant if,  before the grant, 

Lender determines that the easement, servitude, or restrictive covenant will not 

materially affect the operation or value of the Mortgaged Property or Lender’s 
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interest in the Mortgaged Property, and Borrower pays to Lender, upon demand, 

all costs and expenses incurred by Lender in connection with reviewing 

Borrower’s request;  

(vi) the creation of a mechanic’s, materialman’s, or judgment lien against the 

Mortgaged Property which is released of record or otherwise remedied to 

Lender’s satisfaction within 45 days after Borrower has actual or constructive 

notice of the existence of such lien; and 

(vii) the conveyance of the Mortgaged Property at a judicial or non-judicial foreclosure 

sale under this Instrument. 

(c) Lender shall consent to a Transfer that would otherwise violate this Section 21 if, prior to 

the Transfer, Borrower has satisfied each of the following requirements: 

(i) the submission to Lender of all information required by Lender to make the 

determination required by this Section 21(c); 

(ii) the absence of any Event of Default; 

(iii) the transferee meets all of the eligibility, credit, management, and other standards 

(including any standards with respect to previous relationships between Lender 

and the transferee and the organization of the transferee) customarily applied by 

Lender at the time of the proposed Transfer to the approval of borrowers in 

connection with the origination or purchase of similar mortgage finance structures 

on similar multifamily properties, unless partially waived by Lender in exchange 

for such additional conditions as Lender may require; 

(iv) the Mortgaged Property, at the time of the proposed Transfer, meets all standards 

as to its physical condition that are customarily applied by Lender at the time of 

the proposed Transfer to the approval of properties in connection with the 

origination or purchase of similar mortgage finance structures on similar 

multifamily properties, unless partially waived by Lender in exchange for such 

additional conditions as Lender may require;  

(v) if transferor or any other person has obligations under any Subordinate Collateral 

Loan Document, the execution by the transferee or one or more individuals or 

entities acceptable to Lender of an assumption agreement that is acceptable to 

Lender and that, among other things, requires the transferee to perform all 

obligations of transferor or such person set forth in such Subordinate Collateral 

Loan Document, and may require that the transferee comply with any provisions 

of this Instrument or any other Subordinate Collateral Loan Document which 

previously may have been waived by Lender; 

(vi) Lender’s receipt of all of the following: 
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(A) a non refundable review fee in the amount of $3,000 and a transfer fee 

equal to 1 percent of the outstanding Indebtedness immediately prior to 

the Transfer; and 

(B) Borrower’s reimbursement of all of Lender’s out-of-pocket costs 

(including reasonable attorneys’ fees) incurred in reviewing the Transfer 

request, to the extent such expenses exceed $3,000; and 

(vii) Borrower has agreed to Lender’s conditions to approve such Transfer, which may 

include, but are not limited to (A) providing additional collateral, guaranties, or 

other credit support to mitigate any risks concerning the proposed transferee or 

the performance or condition of the Mortgaged Property, and (B) amending the 

Subordinate Collateral Loan Documents to (i) delete any specially negotiated 

terms or provisions previously granted for the exclusive benefit of transferor and 

(ii) restore to original provisions of the standard Lender’s form multifamily loan 

documents, to the extent such provisions were previously modified. 

(d) For purposes of this Section, the following terms shall have the meanings set forth below: 

(i) A Transfer of a “Controlling Interest” shall mean: 

(A) with respect to any entity, the following: 

(1) if such entity is a general partnership or a joint venture, a Transfer 

of any general partnership interest or joint venture interest which would cause the 

Initial Owners to own less than 51% of all general partnership or joint venture 

interests in such entity; 

(2) if such entity is a limited partnership, (A) a Transfer of any general 

partnership interest, or (B) a Transfer of any partnership interests which would 

cause the Initial Owners to own less than 51% of all limited partnership interests 

in such entity; 

(3) if such entity is a limited liability company or a limited liability 

partnership, (A) a Transfer of any membership or other ownership interest which 

would cause the Initial Owners to own less than 51% of all membership or other 

ownership interests in such entity, (B) a Transfer of any membership, or other 

interest of a manager, in such entity that results in a change of manager, or (C) a 

change of the non-member manager; 

(4) if such entity is a corporation (other than a Publicly-Held 

Corporation) with only one class of voting stock, a Transfer of any voting stock 

which would cause the Initial Owners to own less than 51% of voting stock in 

such corporation; 

(5) if such entity is a corporation (other than a Publicly-Held 

Corporation) with more than one class of voting stock, a Transfer of any voting 

stock which would cause the Initial Owners to own less than a sufficient number 

Page 1074



 

Subordinate Multifamily Deed of Trust  36  
HOU 408450139v7 

of shares of voting stock having the power to elect the majority of directors of 

such corporation; and 

(6) if such entity is a trust (other than a Publicly-Held Trust), the 

removal, appointment or substitution of a trustee of such trust other than (A) in 

the case of a land trust, or (B) if the trustee of such trust after such removal, 

appointment, or substitution is a trustee identified in the trust agreement approved 

by Lender; and/or 

(B) any agreement (including provisions contained in the organizational 

and/or governing documents of Borrower) or Transfer not specified in clause (A), 

the effect of which, either immediately or after the passage of time or occurrence 

of a specified event or condition, including the failure of a specified event or 

condition to occur or be satisfied, would (i) cause a change in or replacement of 

the Person that controls the management and operations of the Borrower or (ii) 

limit or otherwise modify the extent of such Person’s control over the 

management and operations of Borrower. 

(ii) “Publicly-Held Corporation” shall mean a corporation the outstanding voting 

stock of which is registered under Section 12(b) or 12(g) of the Securities and 

Exchange Act of 1934, as amended. 

(iii) “Publicly-Held Trust” shall mean a real estate investment trust the outstanding 

voting shares or beneficial interests of which are registered under Section 12(b) or 

12(g) of the Securities Exchange Act of 1934, as amended. 

(e) Lender shall be provided with written notice of all Transfers under this Section 21, 

whether or not such Transfers are permitted under Section 21(b) or approved by Lender under Section 

21(c), no later than 10 days prior to the date of the Transfer. 

22. EVENTS OF DEFAULT.  The occurrence of any one or more of the following shall constitute 

an Event of Default under this Instrument: 

(a) (i) any failure by Borrower to pay or deposit any payment of principal, interest, any 

payment with a specified due date, or any other scheduled payment or deposit required by the 

Subordinate Collateral Note, this Instrument or any other Subordinate Collateral Loan Document when 

such payment or deposit is due or (ii) any failure by Borrower to pay or deposit any unscheduled 

payment or deposit, or other payment or deposit without a specified due date, required by the 

Subordinate Collateral Note, this Instrument or any other Subordinate Collateral  Loan Document, 

within five (5) days after written notice from Lender; 

(b) any failure by Borrower to maintain the insurance coverage required by Section 19; 

(c) any failure by Borrower to comply with the provisions of Section 33; 

(d) fraud or material misrepresentation or material omission by Borrower, or any of its 

respective officers, directors, trustees, general partners, managing members, managers, agents or 

representatives in connection with (i) the application for the Loan, (ii) any financial statement, rent roll, 
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or other report or information provided to Lender during the term of the Indebtedness, or (iii) any 

request for Lender’s consent to any proposed action; 

(e) any of Borrower’s representations and warranties in this Instrument is false or misleading 

in any material respect; 

(f) any Event of Default under Section 21; 

(g) the commencement of a forfeiture action or proceeding, whether civil or criminal, which, 

in Lender’s sole and reasonable judgment, will result in a forfeiture of the Mortgaged Property or 

otherwise materially impair the lien created by this Instrument or Lender’s interest in the Mortgaged 

Property; 

(h) any failure by Borrower to perform or comply with any of its obligations under this 

Instrument (other than those specified in this Section 22), as and when required, which continues for a 

period of thirty (30) days after written notice of such failure by Lender to Borrower; provided, however, 

if such failure is susceptible of cure but cannot reasonably be cured within such thirty (30) day period, 

and the Borrower shall have commenced to cure such failure within such thirty (30) day period and 

thereafter diligently and expeditiously proceeds to cure the same, such thirty (30) day period shall be 

extended for an additional period of time as is reasonably necessary for the Borrower in the exercise of 

due diligence to cure such failure, such additional period not to exceed sixty (60) days.  However, no 

such notice or grace period shall apply to the extent such failure will, in Lender’s sole and reasonable 

judgment, absent immediate exercise by Lender of a right or remedy under this Instrument, result in 

harm to Lender, impairment of the Subordinate Collateral Note or this Instrument or any other security 

given under any other Subordinate Collateral Loan Document; 

(i) any failure by Borrower to perform any of its obligations as and when required under any 

Subordinate Collateral Loan Document other than this Instrument which continues beyond all applicable 

notice, grace and cure periods, if any, specified in that Subordinate Collateral Loan Document; 

(j) any exercise by the holder of any debt instrument secured by a mortgage, deed of trust or 

deed to secure debt on the Mortgaged Property of a right to declare all amounts due under that debt 

instrument immediately due and payable; 

(k) the occurrence of a Bankruptcy Event; 

(l) any Event of Default (as defined in any of the Subordinate Collateral Loan Documents); 

(m) any breach of, or event of default under, any other document or agreement relating to the 

Loan or the provision of low income housing tax credits to the Mortgaged Property to which Borrower 

is a party, which continues beyond the expiration of all applicable notice, grace and cure periods 

thereunder; 

(n) any amendment, modification, waiver or termination of any of the provisions of 

Borrower’s Organizational Documents without the prior written consent of Lender (which consent shall 

not be unreasonably withheld, conditioned or delayed), other than (i) modifications necessary to reflect 

the occurrence of a Permitted Transfer or (ii) modifications that do not: (A) impose any additional or 

greater obligations on Borrower or any of the partners, managers or members of Borrower, (B) reduce or 
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relieve Borrower or any of the partners, managers or members of Borrower of any of their obligations, 

(C) modify the timing, amounts, number, conditions or other terms of the installments or other payment 

obligations of the partners or members of Borrower or (D) impair the collateral for the Loan; provided, 

however, that Borrower shall promptly provide to Lender a copy of any modifications to Borrower’s 

Organizational Documents that do not require Lender’s consent;  

(o) (i) any breach of any Material Property Agreement by Borrower or its officers, directors, 

employees, agents or tenants that continues beyond all applicable notice, grace and cure periods; or (ii) 

any failure by Borrower or its officers, directors, employees, partners or agents to deliver concurrently 

(in case of notices given) or promptly (in case of notices received) copies of any and all notices received 

or given thereby to Lender with respect to any Material Property Agreement; 

(p) if Borrower is a trust, the termination or revocation of any such trust; unless the trust is 

terminated as a result of the death of an individual trustor, in which event Lender must be notified and 

such Borrower must be replaced with an individual or entity acceptable to Lender, in accordance with 

the provisions of Section 21(c) hereof, within 90 days of such death (provided however that no property 

inspection shall be required and a 1% transfer fee will not be charged); or 

23. REMEDIES CUMULATIVE.  Each right and remedy provided in this Instrument is distinct 

from all other rights or remedies under this Instrument or any other Subordinate Collateral Loan Document or 

afforded by applicable law, and each shall be cumulative and may be exercised concurrently, independently, or 

successively, in any order. 

24. FORBEARANCE. 

(a) Lender may (but shall not be obligated to) agree with Borrower, from time to time, and 

without giving notice to, or obtaining the consent of, or having any effect upon the obligations of, any 

third party obligor, to take any of the following actions: extend the time for payment of all or any part of 

the Indebtedness; reduce the payments due under this Instrument, the Subordinate Collateral Note, or 

any other Subordinate Collateral Loan Document; release anyone liable for the payment of any amounts 

under this Instrument, the Subordinate Collateral Note, or any other Subordinate Collateral Loan 

Document; accept a renewal of the Subordinate Collateral Note; modify the terms and time of payment 

of the Indebtedness; join in any extension or subordination agreement; release any Mortgaged Property; 

take or release other or additional security; modify the rate of interest or period of amortization of the 

Subordinate Collateral Note or change the amount of the monthly installments payable under the 

Subordinate Collateral Note; and otherwise modify this Instrument, the Subordinate Collateral Note, or 

any other Subordinate Collateral Loan Document. 

(b) Any forbearance by Lender in exercising any right or remedy under the Subordinate 

Collateral Note, this Instrument, or any other Subordinate Collateral Loan Document or otherwise 

afforded by applicable law, shall not be a waiver of or preclude the exercise of any other right or 

remedy, or the subsequent exercise of any right or remedy.  The acceptance by Lender of payment of all 

or any part of the Indebtedness after the due date of such payment, or in an amount which is less than the 

required payment, shall not be a waiver of Lender’s right to require prompt payment when due of all 

other payments on account of the Indebtedness or to exercise any remedies for any failure to make 

prompt payment.  Enforcement by Lender of any security for the Indebtedness shall not constitute an 

election by Lender of remedies so as to preclude the exercise of any other right available to Lender.  

Page 1077



 

Subordinate Multifamily Deed of Trust  39  
HOU 408450139v7 

Lender’s receipt of any awards or proceeds under Sections 19 and 20 shall not operate to cure or waive 

any Event of Default. 

25. LOAN CHARGES.  If any applicable law limiting the amount of interest or other charges 

permitted to be collected from Borrower is interpreted so that any charge provided for in any Subordinate 

Collateral Loan Document, whether considered separately or together with other charges levied in connection 

with any other Subordinate Collateral Loan Document, violates that law, and Borrower is entitled to the benefit 

of that law, that charge is hereby reduced to the extent necessary to eliminate that violation.  The amounts, if 

any, previously paid to Lender in excess of the permitted amounts shall be applied by Lender to reduce the 

principal of the Indebtedness.  For the purpose of determining whether any applicable law limiting the amount 

of interest or other charges permitted to be collected from Borrower has been violated, all Indebtedness which 

constitutes interest, as well as all other charges levied in connection with the Indebtedness which constitute 

interest, shall be deemed to be allocated and spread over the stated term of the Note.  Unless otherwise required 

by applicable law, such allocation and spreading shall be effected in such a manner that the rate of interest so 

computed is uniform throughout the stated term of the Note. 

26. WAIVER OF STATUTE OF LIMITATIONS.  BORROWER HEREBY WAIVES THE 

RIGHT TO ASSERT ANY STATUTE OF LIMITATIONS AS A BAR TO THE ENFORCEMENT OF THE 

LIEN OF THIS INSTRUMENT OR TO ANY ACTION BROUGHT TO ENFORCE ANY SUBORDINATE 

COLLATERAL LOAN DOCUMENT. 

27. WAIVER OF MARSHALLING.  Notwithstanding the existence of any other security interests 

in the Mortgaged Property held by Lender or by any other party, Lender shall have the right to determine the 

order in which any or all of the Mortgaged Property shall be subjected to the remedies provided in this 

Instrument, the Subordinate Collateral Note, any other Subordinate Collateral Loan Document or applicable 

law.  Lender shall have the right to determine the order in which any or all portions of the Indebtedness are 

satisfied from the proceeds realized upon the exercise of such remedies.  Borrower and any party who now or in 

the future acquires a security interest in the Mortgaged Property and who has actual or constructive notice of 

this Instrument waives any and all right to require the marshalling of assets or to require that any of the 

Mortgaged Property be sold in the inverse order of alienation or that any of the Mortgaged Property be sold in 

parcels or as an entirety in connection with the exercise of any of the remedies permitted by applicable law or 

provided in this Instrument. 

28. FURTHER ASSURANCES.  Borrower shall execute, acknowledge, and deliver, at its sole cost 

and expense, all further acts, deeds, conveyances, assignments, estoppel certificates, financing statements or 

amendments, transfers and assurances as Lender may  reasonably require from time to time in order to better 

assure, grant, and convey to Lender the rights intended to be granted, now or in the future, to Lender under this 

Instrument and the Subordinate Collateral Loan Documents.  In furtherance thereof, on the request of Lender, 

Borrower shall re-execute or ratify any of the Subordinate Collateral Loan Documents or execute any other 

documents or take such other actions as may be necessary to effect the assignment, pledge or other transfer of 

the Loan to any party that may purchase, insure, credit enhance or otherwise finance all or any part of the Loan, 

including, without limitation, any Credit Enhancer (including Freddie Mac or Fannie Mae), the U.S.  

Department of Housing and Urban Development, or any insurance company, conduit lender or any other lender 

or investor.  

29. ESTOPPEL CERTIFICATE.  Within 10 days after a request from Lender, Borrower shall 

deliver to Lender a written statement, signed and acknowledged by Borrower, certifying to Lender or any 
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person designated by Lender, as of the date of such statement, (i) that the Subordinate Collateral Loan 

Documents are unmodified and in full force and effect (or, if there have been modifications, that the 

Subordinate Collateral Loan Documents are in full force and effect as modified and setting forth such 

modifications); (ii) the unpaid principal balance of the Subordinate Collateral Note; (iii) the date to which 

interest under the Subordinate Collateral Note has been paid; (iv) that Borrower is not in default in paying the 

Indebtedness or in performing or observing any of the covenants or agreements contained in this Instrument or 

any of the other Subordinate Collateral Loan Documents (or, if Borrower is in default, describing such default 

in reasonable detail); (v) whether or not there are then existing any setoffs or defenses known to Borrower 

against the enforcement of any right or remedy of Lender under the Subordinate Collateral Loan Documents; 

and (vi) any additional facts reasonably requested by Lender. 

30. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE. 

(a) This Instrument, and any Subordinate Collateral Loan Document which does not itself 

expressly identify the law that is to apply to it, shall be governed by the laws of the Property 

Jurisdiction. 

(b) Borrower and Lender each agrees that any controversy arising under or in relation to the 

Subordinate Collateral Note, this Instrument, or any other Subordinate Collateral Loan Document shall 

be litigated exclusively in the Property Jurisdiction.  The state and federal courts and authorities with 

jurisdiction in the Property Jurisdiction shall have exclusive jurisdiction over all controversies that shall 

arise under or in relation to the Subordinate Collateral Note, any security for the Indebtedness, or any 

other Subordinate Collateral Loan Document.  Borrower and Lender each irrevocably consents to 

service, jurisdiction, and venue of such courts for any such litigation and waives any other venue to 

which it might be entitled by virtue of domicile, habitual residence or otherwise.  However, nothing in 

this Section 30 is intended to limit Lender’s right to bring any suit, action or proceeding relating to 

matters under this Instrument in any court of any other jurisdiction. 

31. NOTICE. 

(a) All notices, demands and other communications required or permitted to be given by 

Lender to Borrower pursuant to this Instrument shall be in writing, addressed as set forth below, and 

shall include a reference to “Citi Deal ID # 23847.”  Each notice shall be deemed given on the earliest to 

occur of (a) the date when the notice is received by the addressee; (b) the first Business Day after the 

notice is delivered to a recognized overnight courier service, with arrangements made for payment of 

charges for next Business Day delivery; or (c) the third Business Day after the notice is deposited in the 

United States mail with postage prepaid, certified mail, return receipt requested. 

To Borrower: Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 
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Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

With a copy to: 

 

Rick Morrow 

Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 
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If to Lender: City of Edinburg 

________________________________ 

________________________________ 

 

With a copy to: [TO BE ADDED] 

  

  

 

And to: Citibank, N.A. 

 390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID # 23847 

Facsimile:  (212) 723-8209 

 

 

Citibank, N.A. 

325 East Hillcrest Drive, Suite 160         

Thousand Oaks, California 91360         

Attention:  Operations Manager/Asset Manager                    

Deal ID #: 23847 

Facsimile: (805) 557-0924 

 

Prior to the Conversion 

Date: 

Citibank, N.A. 

390 Greenwich Street, 2nd Floor 

New York, New York 10013 

Attention:  Account Specialist 

Deal ID #  23847 

Facsimile:  (212) 723-8209 

 

Following the 

Conversion 

Date:  

Citibank, N.A. 

c/o Berkadia Commercial Servicing Department 

323 Norristown Road, Suite 300 

Amber, PA 19002 

Attention: Client Relations Manager 

Deal ID # 23847 

Facsimile: (215) 328-0305 

And a copy of any 

notices of default sent 

to: 

 

Citibank, N.A. 

388 Greenwich Street  

New York, New York  10013 

Attention: General Counsel’s Office 

Deal ID No. 23847 

Facsimile: (646) 291-5754 
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Any party may change such party’s address for the notice or demands required under this Instrument by 

providing written notice of such change of address to the other parties by written notice as provided herein. 

(b) Any notice under the Subordinate Collateral Note and any other Subordinate Collateral 

Loan Document that does not specify how notices are to be given shall be given in accordance with this 

Section 31. 

32. CHANGE IN SERVICER.  If there is a change of the Servicer, Borrower will be given notice 

of the change.   

33. SINGLE ASSET BORROWER.  Until the Indebtedness is paid in full, Borrower (a) shall not 

acquire any real or personal property other than the Mortgaged Property and personal property related to the 

operation and maintenance of the Mortgaged Property; (b) shall not operate any business other than the 

management and operation of the Mortgaged Property; and (c) shall not maintain its assets in a way difficult to 

segregate and identify. 

34. SUCCESSORS AND ASSIGNS BOUND.  This Instrument shall bind, and the rights granted 

by this Instrument shall inure to, the successors and assigns of Lender and the permitted successors and assigns 

of Borrower. 

35. JOINT AND SEVERAL LIABILITY.  If more than one person or entity signs this Instrument 

as Borrower, the obligations of such persons and entities shall be joint and several.  Notwithstanding anything 

to the contrary set forth in this Instrument, Wisconsin Street Housing GP, LLC, a Texas limited liability 

company (together with its successors and assigns), shall have no liability under this Agreement, except as 

specifically provided for in the Subordinate Collateral Note. Notwithstanding anything to the contrary set forth 

in this Instrument, except as set forth in the Subordinate Collateral Note, neither Borrower nor any person or 

entity that holds a direct or indirect ownership interest in the Borrower, and the respective officers, directors, 

managers, partners, trustees, agents, employees and affiliates of such owners shall have any personal liability 

under this Instrument for the repayment of the Indebtedness or for the performance of any other obligations of 

Borrower under this Instrument, and Lender’s only recourse for the satisfaction of the Indebtedness and the 

performance of such obligations shall be Lender’s exercise of its rights and remedies with respect to the 

Mortgaged Property and any other collateral held by Lender as security for the Indebtedness.  

36. RELATIONSHIP OF PARTIES; NO THIRD PARTY BENEFICIARY. 

(a) The relationship between Lender and Borrower shall be solely that of creditor and debtor, 

respectively, and nothing contained in this Instrument shall create any other relationship between Lender 

and Borrower. 

(b) No creditor of any party to this Instrument and no other person (other than a holder of the 

Subordinate Collateral Note and Servicer) shall be a third party beneficiary of this Instrument or any 

other Subordinate Collateral Loan Document.  Without limiting the generality of the preceding sentence, 

(i) any arrangement (a “Servicing Arrangement”) between Lender and any Servicer for loss sharing or 

interim advancement of funds shall constitute a contractual obligation of such Servicer that is 

independent of the obligation of Borrower for the payment of the Indebtedness, (ii) Borrower shall not 

be a third party beneficiary of any Servicing Arrangement, and (iii) no payment by Servicer under any 

Servicing Arrangement will reduce the amount of the Indebtedness.   
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37. SEVERABILITY; AMENDMENTS.  The invalidity or unenforceability of any provision of 

this Instrument shall not affect the validity or enforceability of any other provision, and all other provisions 

shall remain in full force and effect.  This Instrument contains the entire agreement among the parties as to the 

rights granted and the obligations assumed in this Instrument.  This Instrument may not be amended or modified 

except by a writing signed by the party against whom enforcement is sought; provided, however, that in the 

event of a Transfer (other than a Permitted Transfer), any or some or all of the Modifications to Instrument set 

forth in Section 3 of Exhibit B (if any) (which amend Section 21(b) of this Instrument) may be modified or 

rendered void by Lender at Lender’s option to the extent that such modifications were negotiated exclusively 

for the benefit of the transferor, by notice to Borrower or the transferee. 

38. CONSTRUCTION.  The captions and headings of the sections of this Instrument are for 

convenience only and shall be disregarded in construing this Instrument.  Any reference in this Instrument to an 

“Exhibit” or a “Section” shall, unless otherwise explicitly provided, be construed as referring, respectively, to 

an Exhibit attached to this Instrument or to a Section of this Instrument.  All Exhibits attached to or referred to 

in this Instrument are incorporated by reference into this Instrument.  Any reference in this Instrument to a 

statute or regulation shall be construed as referring to that statute or regulation as amended from time to time.  

Use of the singular in this Instrument includes the plural and use of the plural includes the singular.  As used in 

this Instrument, the term “including” means “including, but not limited to.” 

39. SERVICER. 

(a) Borrower further acknowledges that Lender may from time to time and in accordance 

with the terms of the Subordinate Collateral Loan Agreement, appoint a Servicer or a replacement 

servicer to collect payments, escrows and deposits, to give and receive notices under the Subordinate 

Collateral Note, this Instrument, or the other Subordinate Collateral Loan Documents, and to otherwise 

service the Loan.  Borrower hereby acknowledges and agrees that, unless Borrower receives written 

notice from Lender to the contrary, any action or right which shall or may be taken or exercised by 

Lender may be taken or exercised by Servicer with the same force and effect, including, without 

limitation, the collection of payments, the giving of notice, the holding of escrows, inspection of the 

Mortgaged Property, inspections of books and records, the request for documents or information, and 

the granting of consents and approvals.  Borrower further agrees that, unless Lender instructs Borrower 

to the contrary in writing, (i) any notices, books or records, or other documents or information to be 

delivered under this Instrument, the Subordinate Collateral Note, or any other Subordinate Collateral 

Loan Document shall also be simultaneously delivered to the Servicer at the address provided for 

notices to Servicer pursuant to Section 31 hereof, (ii) any payments to be made under the Subordinate 

Collateral Note or for escrows under Section 7 of this Instrument or under any of the other Subordinate 

Collateral Loan Documents shall be made to Servicer.  In the event Borrower receives conflicting 

notices regarding the identity of the Servicer or any other subject, any such notice from Lender shall 

govern. 
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(b) Borrower further acknowledges and agrees that, for the purpose of determining whether a 

security interest is created or perfected under the Uniform Commercial Code of the Property 

Jurisdiction, any escrows or other funds held by Servicer pursuant to the Subordinate Collateral Loan 

Documents shall be deemed to be held by Lender. 

40. DISCLOSURE OF INFORMATION.  Lender may furnish information regarding Borrower or 

the Mortgaged Property to third parties with an existing or prospective interest in the servicing, enforcement, 

evaluation, performance, purchase or securitization of the Indebtedness, including but not limited to trustees, 

master servicers, special servicers, rating agencies, and organizations maintaining databases on the underwriting 

and performance of multifamily mortgage loans.  Without limiting the generality of the foregoing, without 

notice to or the consent of Borrower, Lender may disclose to any title insurance company which insures any 

interest of Lender under this Instrument (whether as primary insurer, coinsurer or reinsurer) any information, 

data or material in its possession relating to Borrower, the Loan, the Improvements or the Mortgaged Property.  

Borrower irrevocably waives any and all rights it may have under applicable law to prohibit such disclosure, 

including but not limited to any right of privacy. 

41. NO CHANGE IN FACTS OR CIRCUMSTANCES.  Borrower warrants that all information 

in Borrower’s application for the Loan and in all financial statements, rent rolls, reports, certificates and other 

documents submitted in connection with Borrower’s application for the Loan are complete and accurate in all 

material respects.  There has been no material adverse change in any fact or circumstance that would make any 

such information incomplete or inaccurate. 

42. SUBROGATION.  If, and to the extent that, the proceeds of the Loan are used to pay, satisfy or 

discharge any obligation of Borrower for the payment of money that is secured by a pre-existing mortgage, deed 

of trust or other lien encumbering the Mortgaged Property (a “Prior Lien”), such loan proceeds shall be deemed 

to have been advanced by Lender at Borrower’s request, and Lender shall automatically, and without further 

action on its part, be subrogated to the rights, including lien priority, of the owner or holder of the obligation 

secured by the Prior Lien, whether or not the Prior Lien is released. 

43. FINANCING STATEMENT.  As provided in Section 2, this Instrument constitutes a financing 

statement with respect to any part of the Mortgaged Property which is or may become a Fixture and for the 

purposes of such financing statement: (a) the Debtor shall be Borrower and the Secured Party shall be Lender; 

(b) the addresses of Borrower as Debtor and of Lender as Secured Party are as specified above in the first 

paragraph of this Instrument; (c) the name of the record owner is Borrower; (d) the types or items of collateral 

consist of any part of the Mortgaged Property which is or may become a Fixture; and (e) the organizational 

identification number of Borrower (if any) as Debtor is set forth on Exhibit C. 

44. STATE SPECIFIC PROVISIONS [RESERVED].  
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45. ATTACHED EXHIBITS.  The following Exhibits are attached to this Instrument and are 

incorporated by reference herein as if more fully set forth in the text hereof: 

 Exhibit A Description of the Land.  

 Exhibit B Modifications to Instrument. 

 Exhibit C Financing Statement Information. 
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The terms of this Instrument are modified and supplemented as set forth in said Exhibits.  To the extent of any 

conflict or inconsistency between the terms of said Exhibits and the text of this Instrument, the terms of said 

Exhibits shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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46. WAIVER OF TRIAL BY JURY. 

TO THE FULLEST EXTENT PERMITTED BY LAW, BORROWER AND 

LENDER EACH (A) COVENANTS AND AGREES NOT TO ELECT A TRIAL BY 

JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF THIS INSTRUMENT OR 

THE RELATIONSHIP BETWEEN THE PARTIES AS BORROWER AND LENDER 

THAT IS TRIABLE OF RIGHT BY A JURY AND (B) WAIVES ANY RIGHT TO 

TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO THE EXTENT THAT ANY 

SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF RIGHT TO 

TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND 

VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Instrument or caused 

this Instrument to be duly executed and delivered by its authorized representative as of the date first set forth 

above.  The undersigned intends that this instrument shall be deemed to be signed and delivered as a sealed 

instrument. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

      BORROWER: 
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WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership 

 

By:       Wisconsin Street Housing GP, LLC, a Texas limited 

liability company, its General Partner  

 

            By:   Casa Linda Development Corporation, a Texas 

corporation, its Managing Member 

 

                   By:                                                  

 Linda S. Brown, 

                       President 

 

 

STATE OF TEXAS              § 

                                                  § 

COUNTY OF     § 

 

 This instrument was acknowledged before me on the _____ day of __________, 2016, by Linda S. 

Brown, President of Casa Linda Development Corporation, a Texas corporation, on behalf of said corporation, 

Managing Member of Wisconsin Street Housing GP, LLC, a Texas limited liability company, acting in its 

capacity as general partner of WISCONSIN STREET HOUSING, LP, a Texas limited partnership. 

 

_____________________________________ 

Notary Public, State of Texas 
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EXHIBIT A 

DESCRIPTION OF THE LAND 
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EXHIBIT B 

MODIFICATIONS TO INSTRUMENT 

 

The following modifications are made to the text of the Instrument that precedes this Exhibit: 

1. Section 3(a) is deleted in its entirety and replaced with the following: 

a. As part of the consideration for the Indebtedness, Borrower grants a security interest to 

Lender in the Rents, in accordance with the Texas Assignment of Rents Act (codified as 

Chapter 64 of the Texas Property Code).  Notwithstanding any other provision hereof or in 

any of the Subordinate Collateral Loan Documents to the contrary, all provisions related to 

the assignment of rents are subject to the terms, provisions, and conditions of the Texas 

Assignment of Rents Act ("TARA"), as codified in Tex. Prop. Code, Chapter 64, as the same 

may be amended, modified or supplemented from time to time.  To the extent that specific 

terms and requirements of this Instrument or any other Subordinate Collateral Loan 

Document, including the Subordinate Collateral Loan Agreement, conflict with the specific 

terms and requirements of TARA, (i) to the extent such terms and requirements of TARA 

may be superseded by an agreement between the parties, the specific terms and requirements 

of this Instrument or the other Subordinate Collateral Loan Documents hereby supercede 

such specific terms and requirements of TARA; and (ii) to the extent that such terms and 

requirements of TARA cannot be superseded by an agreement between the parties, the 

specific terms and requirements of TARA shall control, and the parties further agree that all 

other terms and requirements of this Instrument or the other Subordinate Collateral Loan 

Documents shall not otherwise be impaired or superseded thereby and shall remain in full 

force and effect.  This Instrument is intended to be a Security Instrument for purposes of 

TARA and the Indebtedness shall be a secured obligation for purposes of TARA.  Promptly 

upon request by Lender, Borrower agrees to execute and deliver such further assignments as 

Lender may from time to time reasonably require to effect the terms of this Section 3(a).  

Borrower and Lender intend this assignment and grant of a security interest of Rents to be an 

assignment for security of the Indebtedness.  Rents shall be deemed to be a part of the 

"Mortgaged Property".  It is the intention of the Borrower that this Instrument create and 

perfect a lien on Rents in favor of Lender, which lien shall be effective as of the date of this 

Instrument. 

2. Section 21(a) of the Instrument is amended by adding the following at the end of such Section: 

“(xii) notwithstanding anything to the contrary herein or in Borrower’s Organizational Documents, a 

Transfer or pledge of an interest in Borrower or any partner or member of Borrower to a 501(c)(3) nonprofit 

corporation, or a limited liability company whose sole member is a 501(c)(3) nonprofit corporation, without the 

prior written consent of Lender following full review and underwriting by Lender of the proposed transferee.” 

3. Section 21(b) of the Instrument is amended by adding the following at the end of such Section: 

 “(viii) Provided that (i) Borrower owns the Mortgaged Property and remains the borrower under 

the Note and (ii) Tax Credit Partners IV, L.P., a California limited partnership, or its 
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permitted transferee (the “Equity Investor”), has not less than a 99.99% partnership 

interest in Borrower: 

(A) the removal by Equity Investor of Borrower’s managing general partner  (the 

“Managing General Partner”) as managing general partner of Borrower and its 

replacement as managing general partner by Equity Investor, Equity Investor 

Sponsor (as hereinafter defined), an affiliate of Equity Investor or an affiliate of  

Equity Investor Sponsor, which removal shall be in accordance with the terms of 

the amended and restated partnership agreement of Borrower, provided that (i) the 

entity replacing the removed Managing General Partner must be a single purpose 

entity, and (ii) after such replacement, Equity Investor Sponsor, the Equity 

Investor, an affiliate of Equity Investor Sponsor and/or an affiliate of Equity 

Investor must own not less than 51% of the managing general partnership 

interests, managing member interests or controlling shareholder interests, as 

applicable, in the entity which replaced the removed Managing General Partner 

(as used herein, “Equity Investor Sponsor” means Transamerica Affordable 

Housing, Inc., AEGON, N.V. and each of their respective affiliates, successors 

and assigns); or 

(B) (i) a Transfer of general partnership interests in Equity Investor of Borrower to 

(A) an affiliate of Equity Investor, Equity Investor Sponsor or an affiliate of 

Equity Investor Sponsor, or (B) an entity whose management is controlled by 

Equity Investor, Equity Investor Sponsor, an affiliate of Equity Investor Sponsor 

or an affiliate of Equity Investor, or (ii) so long as Victoria Capital, LLC, a 

California limited liability company, remains or Equity Investor Sponsor or an 

affiliate of Equity Investor Sponsor is the sole managing general partner, sole 

manager or sole general partner, as applicable, of Equity Investor, the Transfer of 

non-managing  partnership interests or limited partnership interests, as applicable, 

in Equity Investor; or 

(C) a Transfer of limited partnership interests in Borrower to any entity of which an 

affiliate of Equity Investor or Equity Investor Sponsor (or their respective 

successors in interest) is the general partner, or managing member, or controlling 

shareholder.” 

“(ix) A Transfer of non-managing partnership interests in the Managing General Partner held 

by a member of the Managing General Partner, to (A) non-minor immediate family 

members; or (B) trusts established for the benefit of the transferor and/or immediate 

family members; provided, however, that (1) such Transfer of ownership interests will 

not cause a change in the management and control of Managing General Partner, and 

after which Transfer, the managing member of Managing General Partner shall maintain 

the same right and ability to manage and control Borrower and Managing General Partner 

as existed prior to the Transfer and (2) Lender shall be provided with advance written 

notice of all such Transfers permitted under this Section 21(b)(ix) no later than 5 days 

before the date of the Transfer.” 
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“(x) A Transfer of the managing member interest in the Managing General Partner to a 

wholly-owned affiliate of such managing member of the Managing General Partner.” 

Borrower must provide Lender with: (i) advance written notice of the identity of any entity replacing the 

Managing General Partner or a Guarantor pursuant to this Section 21(b), and (ii) upon request by Lender from 

time to time, the names of all owners of interests in Borrower, whether such interests are owned directly or 

indirectly.” 

4. Section 21(c) of the Instrument is amended by adding the following at the end of such Section: 

(x) Notwithstanding the foregoing, the one percent (1%) transfer fee and the $3,000 review fee 

described above shall not be due in the event of a Permitted Transfer in accordance with the 

terms of Section 21(b); provided that the transferor and the transferee shall be required to comply 

with all other requirements of this Section 21(c).   

5. Section 31(a) of the Instrument is amended to add the following at the end of such Paragraph: 

“Lender agrees that, so long as Equity Investor has a continuing ownership interest in Borrower, effective notice 

to Borrower under the Subordinate Collateral Loan Documents shall require delivery of a copy of such notice to 

Equity Investor.  Such notice shall be given in the manner provided in this Section 31(a), at Equity Investor’s 

address set forth below: 

Tax Credit Partners IV, L.P. 

c/o Victoria Capital, LLC  

330 West Victoria Street  

Gardena, CA 90248 

Attention: Legal Department 

 

 And to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

And to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And to: 
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Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

And to: 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 

 

Lender agrees that, notwithstanding its rights to invoke the remedies permitted by Section 44 of the 

Instrument, upon the breach of any covenant or agreement by Borrower in this Instrument (including, but not 

limited to, the covenants to pay when due sums secured by this Instrument) or any other Subordinate Collateral 

Loan Document, Lender shall not, so long as Equity Investor has a continuing ownership interest in Borrower, 

conduct a foreclosure sale of the Mortgaged Property or receive a deed-in-lieu of foreclosure, until such time as 

Equity Investor has first been given 30 days written notice of such default and has failed, within such 30-day 

period to cure such default; provided, however, that Lender shall be entitled, during such 30-day period, to 

continue to accelerate the Note and to pursue its remedies.” 

6. Section 44 is deleted in its entirety and replaced with the following: 

44. ACCELERATION; REMEDIES. 

 Except as otherwise expressly provided in the Subordinate Collateral Loan Documents, at any time during 

the existence and continuance of an Event of Default, Lender, at Lender's option, may declare the Indebtedness to 

be immediately due and payable without further demand, and may invoke the power of sale and any other remedies 

permitted by Texas law or provided in this Instrument or in any other Subordinate Collateral Loan Document.  

Borrower acknowledges that the power of sale granted in this Instrument may be exercised by Lender without prior 

judicial hearing.  Lender shall be entitled to collect all reasonable costs and expenses incurred in pursuing such 

remedies, including reasonable attorneys' fees, costs of documentary evidence, abstracts and title reports. 

 If Lender invokes the power of sale, Lender may, by and through the Trustee, or otherwise, sell or offer for 

sale the Mortgaged Property in such portions, order and parcels as Lender may determine, with or without having 

first taken possession of the Mortgaged Property, to the highest bidder for cash at public auction.  Such sale shall be 

made at the designated place in the county in which all or any part of the Land to be sold is situated (whether the 

parts or parcel, if any, situated in different counties are contiguous or not, and without the necessity of having any 

Personalty present at such sale) on the first Tuesday of any month between the hours of 10:00 a.m. and 4:00 p.m., 

after advertising the time, place and terms of sale and that portion of the Mortgaged Property to be sold by posting 

or causing to be posted written or printed notice of sale at least twenty-one (21) days before the date of the sale at 

the designated place in the county in which the sale is to be made and at the designated place in any other county in 

which a portion of the Land may be situated, and by filing such notice with the County Clerk(s) of the county(s) in 
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which all or a portion of the Land may be situated, which notice may be posted and filed by the Trustee acting, or 

by any person acting for the Trustee, and Lender has, at least twenty-one (21) days before the date of the sale, 

served written or printed notice of the proposed sale by certified mail on each debtor obligated to pay the 

Indebtedness according to Lender's records by the deposit of such notice, enclosed in a postpaid wrapper, properly 

addressed to such debtor at debtor's most recent address as shown by Lender's records, in a post office or official 

depository under the care and custody of the United States Postal Service.  The affidavit of any person having 

knowledge of the facts to the effect that such service was completed shall be prima facie evidence of the fact of 

service. 

 Trustee shall deliver to the purchaser at the sale, within a reasonable time after the sale, a deed conveying 

the Mortgaged Property so sold in fee simple with covenants of general warranty.  Borrower covenants and agrees 

to defend generally the purchaser's title to the Mortgaged Property against all claims and demands.  The recitals in 

Trustee's deed shall be prima facie evidence of the truth of the statements contained in those recitals.  Trustee shall 

apply the proceeds of the sale in the following order:  (a) to all reasonable costs and expenses of the sale, including 

reasonable Trustee's fees not to exceed 2% of the gross sale price (unless higher fees are customary in the 

jurisdiction where the Mortgaged Property is located) and attorneys' fees and costs of title evidence; (b) to the 

Indebtedness in such order as Lender, in Lender's discretion, directs; and (c) the excess, if any, to the person or 

persons legally entitled to the excess. 

 If all or any part of the Mortgaged Property is sold pursuant to this Section 44, Borrower will be divested of 

any and all interest and claim to the Mortgaged Property, including any interest or claim to all insurance policies, 

utility deposits, bonds, loan commitments and other intangible property included as a part of the Mortgaged 

Property.  Additionally, after a sale of all or any part of the Land, Improvements, Fixtures and Personalty, Borrower 

will be considered a tenant at sufferance of the purchaser of the same, and the purchaser shall be entitled to 

immediate possession of such property.  If Borrower shall fail to vacate the Mortgaged Property immediately, the 

purchaser may and shall have the right, without further notice to Borrower, to go into any justice court in any 

precinct or county in which the Mortgaged Property is located and file an action in forcible entry and detainer, 

which action shall lie against Borrower or its assigns or legal representatives, as a tenant at sufferance.  This 

remedy is cumulative of any and all remedies the purchaser may have under this Instrument or otherwise. 

 In any action for a deficiency after a foreclosure under this Instrument occurring prior to the Conversion 

Date, if any person against whom recovery is sought requests the court in which the action is pending to determine 

the fair market value of the Mortgaged Property, as of the date of the foreclosure sale, the following shall be the 

basis of the court's determination of fair market value: 

(a) the Mortgaged Property shall be valued "as is" and in its condition as of the date of foreclosure, 

and no assumption of increased value because of post-foreclosure repairs, refurbishment, 

restorations or improvements shall be made; 

(b) any adverse effect on the marketability of title because of the foreclosure or because of any other 

title condition not existing as of the date of this Instrument shall be considered; 

(c) the valuation of the Mortgaged Property shall be based upon an assumption that the foreclosure 

purchaser desires a prompt resale of the Mortgaged Property for cash within a six month-period 

after foreclosure; 

(d) although the Mortgaged Property may be disposed of more quickly by the foreclosure purchaser, 

the gross valuation of the Mortgaged Property as of the date of foreclosure shall be discounted for a 

hypothetical reasonable holding period (not to exceed six months) at a monthly rate equal to the 
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average monthly interest rate on the Subordinate Collateral Note for the twelve months before the 

date of foreclosure; 

(e) the gross valuation of the Mortgaged Property as of the date of foreclosure shall be further 

discounted and reduced by reasonable estimated costs of disposition, including brokerage 

commissions, title policy premiums, environmental assessment and clean-up costs, tax and 

assessment, prorations, costs to comply with legal requirements and attorneys' fees; 

(f) expert opinion testimony shall be considered only from a licensed appraiser certified by the State of 

Texas and, to the extent permitted under Texas law, a member of the Appraisal Institute, having at 

least five years' experience in appraising property similar to the Mortgaged Property in the county 

where the Mortgaged Property is located, and who has conducted and prepared a complete written 

appraisal of the Mortgaged Property taking into considerations the factors set forth in this 

Instrument; no expert opinion testimony shall be considered without such written appraisal;  

(g) evidence of comparable sales shall be considered only if also included in the expert opinion 

testimony and written appraisal referred to in the preceding paragraph; and  

(h) an affidavit executed by Lender to the effect that the foreclosure bid accepted by Trustee was 

equal to or greater than the value of the Mortgaged Property determined by Lender based upon 

the factors and methods set forth in subparagraphs (a) through (g) above before the foreclosure 

shall constitute prima facie evidence that the foreclosure bid was equal to or greater than the fair 

market value of the Mortgaged Property on the foreclosure date. 

 Lender may, at Lender's option, comply with these provisions in the manner permitted or required by 

Title 5, Section 51.002 of the Texas Property Code (relating to the sale of real estate) or by Chapter 9 of the 

Texas Business and Commerce Code (relating to the sale of collateral after default by a debtor), as those titles 

and chapters now exist or may be amended or succeeded in the future, or by any other present or future articles 

or enactments relating to same subject.  Unless expressly excluded, the Mortgaged Property shall include Rents 

collected before a foreclosure sale, but attributable to the period following the foreclosure sale, and Borrower 

shall pay such Rents to the purchaser at such sale.  At any such sale: 

(a) whether made under the power contained in this Instrument, Section 51.002, the Texas Business 

and Commerce Code, any other legal requirement or by virtue of any judicial proceedings or any 

other legal right, remedy or recourse, it shall not be necessary for Trustee to have physically 

present, or to have constructive possession of, the Mortgaged Property (Borrower shall deliver to 

Trustee any portion of the Mortgaged Property not actually or constructively possessed by 

Trustee immediately upon demand by Trustee) and the title to and right of possession of any 

such property shall pass to the purchaser as completely as if the property had been actually 

present and delivered to the purchaser at the sale; 

(b) each instrument of conveyance executed by Trustee shall contain a general warranty of title, 

binding upon Borrower; 

(c) the recitals contained in any instrument of conveyance made by Trustee shall conclusively 

establish the truth and accuracy of the matters recited in the Instrument, including nonpayment of 

the Indebtedness and the advertisement and conduct of the sale in the manner provided in this 

Instrument and otherwise by law and the appointment of any successor Trustee;  
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(d) all prerequisites to the validity of the sale shall be conclusively presumed to have been satisfied; 

(e) the receipt of Trustee or of such other party or officer making the sale shall be sufficient to 

discharge to the purchaser or purchasers for such purchaser(s)' purchase money, and no such 

purchaser or purchasers, or such purchaser(s)' assigns or personal representatives, shall thereafter 

be obligated to see to the application of such purchase money or be in any way answerable for 

any loss, misapplication or nonapplication of such purchase money; 

(f) to the fullest extent permitted by law, Borrower shall be completely and irrevocably divested of 

all of Borrower's right, title, interest, claim and demand whatsoever, either at law or in equity, in 

and to the property sold, and such sale shall be a perpetual bar to any claim to all or any part of 

the property sold, both at law and in equity, against Borrower and against any person claiming 

by, through or under Borrower; and 

to the extent and under such circumstances as are permitted by law, Lender may be a purchaser at any 

such sale. 

7. The following new Sections are added to the Instrument after the last numbered Section: 

47.  RECOURSE LIABILITY.  So long as Equity Investor has a continuing ownership interest in 

Borrower, the provisions of Section 9 of the Subordinate Collateral Note, as they relate to Events of Default 

described in Section 9(d) of the Subordinate Collateral Note, shall be operative only after Equity Investor has 

been given thirty (30) days notice of the applicable Event(s) of Default described in Section 9(d) of the 

Subordinate Collateral Note, together with an opportunity within such thirty (30) day period to remedy the 

applicable Event(s) of Default.  In all events, Lender shall be entitled during such thirty (30) day period to 

exercise all of its rights and remedies under this Instrument upon the occurrence of such Event of Default other 

than foreclosure of the Mortgaged Property. 

48. SENIOR LOAN.  Notwithstanding anything to the contrary set forth in this Instrument and/or 

the other Subordinate Collateral Loan Documents, all of the rights of Lender and obligations of Borrower under 

this Instrument and the other Subordinate Collateral Loan Documents are subject and subordinate to the 

obligations of Borrower to, and rights of, Senior Lender under the Senior Loan Documents. 

49. EXTENDED LOW-INCOME HOUSING COMMITMENT.  Lender agrees that the lien of 

this Instrument shall be subordinate to any extended low-income housing commitment (as such term is defined 

in Section 42(h)(6)(B) of the Internal Revenue Code) (the “Extended Use Agreement”) recorded against the 

Mortgaged Property; provided that such Extended Use Agreement, by its terms, must terminate upon 

foreclosure under this Instrument or upon a transfer of the Mortgaged Property by instrument in lieu of 

foreclosure, in accordance with Section 42(h)(6)(E) of the Internal Revenue Code. 

50. ANNUAL LIHTC REPORTING REQUIREMENTS.  Borrower must submit to Lender each 

year at the time of annual submission of Borrower’s financial analysis of operations, a copy of the following 

sections of Borrower’s federal tax return: Internal Revenue Forms 1065, 8586, 8609 and Form 8609, Schedule 

A, which must reflect the total low-income housing tax credits (“LIHTCs”) allocated to the Mortgaged Property 

and the LIHTCs claimed for the Mortgaged Property in the preceding year. 

51. CROSS-DEFAULT.  Borrower acknowledges and agrees that (a) any failure by Borrower or the 

Project to qualify for low income housing tax credits pursuant to the provisions of Section 42 of the Internal 
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Revenue Code and (b) any default, event of default, or breach (however such terms may be defined) after the 

expiration of all applicable notice, grace and/or cure periods under the Extended Use Agreement, or as 

otherwise provided by the agency in the Property Jurisdiction responsible for monitoring the low income 

housing tax credit program shall be an Event of Default under this Instrument and that any costs, damages or 

other amounts, including reasonable attorney’s fees incurred by Lender as a result of such an Event of Default 

by Borrower, including amounts paid to cure any default or event of default, under the Extended Use 

Agreement shall be an obligation of Borrower and become a part of the Indebtedness secured by this 

Instrument. 

52. ANNUAL COMPLIANCE.  Borrower shall submit to Lender on an annual basis, evidence that 

the Mortgaged Property is in ongoing compliance with all income, occupancy and rent restrictions under the 

Extended Use Agreement relating to the Mortgaged Property.  Such submissions shall be made 

contemporaneously with Borrower’s reports required to be made to the regulator under the Extended Use 

Agreement 

53. [RESERVED]. 

 

54. TRUSTEE. 

(a) Trustee may resign by giving of notice of such resignation in writing to Lender.  If Trustee shall 

die, resign or become disqualified from acting under this Instrument or shall fail or refuse to act 

in accordance with this Instrument when requested by Lender or if for any reason and without 

cause Lender shall prefer to appoint a substitute trustee to act instead of the original Trustee 

named in this Instrument or any prior successor or substitute trustee, Lender shall have full 

power to appoint a substitute trustee and, if preferred, several substitute trustees in succession 

who shall succeed to all the estate, rights, powers and duties of the original Trustee named in this 

Instrument.  Such appointment may be executed by an authorized officer, agent or 

attorney-in-fact of Lender (whether acting pursuant to a power of attorney or otherwise), and 

such appointment shall be conclusively presumed to be executed with authority and shall be 

valid and sufficient without proof of any action by Lender. 

(b) Any successor Trustee appointed pursuant to this Section shall, without any further act, deed or 

conveyance, become vested with all the estates, properties, rights, powers and trusts of the 

predecessor Trustee with like effect as if originally named as Trustee in this Instrument; but, 

nevertheless, upon the written request of Lender or such successor Trustee, the Trustee ceasing 

to act shall execute and deliver an instrument transferring to such successor Trustee, all the 

estates, properties, rights, powers and trusts of the Trustee so ceasing to act, and shall duly 

assign, transfer and deliver any of the property and monies held by the Trustee ceasing to act to 

the successor Trustee. 

Trustee may authorize one or more parties to act on Trustee's behalf to perform the ministerial functions 

required of Trustee under this Instrument, including the transmittal and posting of any notices. 

 

55. ADDITIONAL PROVISIONS REGARDING ASSIGNMENT OF RENTS. 

In no event shall the assignment of Rents or Leases in Section 3 and Section 4 cause the Indebtedness to 

be reduced by an amount greater than the Rents actually received by Lender and applied by Lender to the 
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Indebtedness, whether before, during or after (i) an Event of Default, or (ii) a suspension or revocation of the 

license granted to Borrower in Section 3(b) with regard to the Rents.  Borrower and Lender specifically intend 

that the assignment of Rents and Leases in Section 3 and Section 4 is not intended to result in a pro tanto 

reduction of the Indebtedness.  The assignment of Rents and Leases in Section 3 and Section 4 is not intended 

to constitute a payment of, or with respect to, the Indebtedness and, therefore, Borrower and Lender specifically 

intend that the Indebtedness shall not be reduced by the value of the Rents and Leases assigned.  Such reduction 

shall occur only if, and to the extent that, Lender actually receives Rents pursuant to Section 3 and applies such 

Rents to the Indebtedness.  Borrower agrees that the value of the license granted with regard to the Rents equals 

the value of the absolute assignment of Rents to Lender.  The assignment of Rents contained in Section 3 and 

Section 4 shall automatically terminate upon the release of this Instrument.  

56. LOAN CHARGES. 

Borrower and Lender intend at all times to comply with the laws of the State of Texas governing the 

maximum rate or amount of interest payable on or in connection with the Indebtedness (or applicable United 

States federal law to the extent that it permits Lender to contract for, charge, take, reserve or receive a greater 

amount of interest than under Texas law).  If the applicable law is ever judicially interpreted so as to render 

usurious any amount payable under the Subordinate Collateral Note, this Instrument or any other Subordinate 

Collateral Loan Document, or contracted for, charged, taken, reserved or received with respect to the 

Indebtedness, or if acceleration of the maturity of the Indebtedness, or if any prepayment by Borrower results in 

Borrower having paid any interest in excess of that permitted by any applicable law, then Borrower and Lender 

expressly intend that all excess amounts collected by Lender shall be applied to reduce the unpaid principal 

balance of the Indebtedness (or, if the Indebtedness has been or would thereby be paid in full, shall be refunded 

to Borrower), and the provisions of the Subordinate Collateral Note, this Instrument and the other Subordinate 

Collateral Loan Documents immediately shall be deemed reformed and the amounts thereafter collectible under 

the Subordinate Collateral  Loan Documents reduced, without the necessity of the execution of any new 

documents, so as to comply with any applicable law, but so as to permit the recovery of the fullest amount 

otherwise payable under the Subordinate Collateral Loan Documents.  The right to accelerate the maturity of 

the Indebtedness does not include the right to accelerate any interest which has not otherwise accrued on the 

date of such acceleration, and Lender does not intend to collect any unearned interest in the event of 

acceleration.  All sums paid or agreed to be paid to Lender for the use, forbearance or detention of the 

Indebtedness shall, to the extent permitted by applicable law, be amortized, prorated, allocated and spread 

throughout the full term of the Indebtedness until payment in full so that the rate or amount of interest on 

account of the Indebtedness does not exceed the applicable usury ceiling.  Notwithstanding any provision 

contained in the Note, this Instrument or any other Subordinate Collateral Loan Document that permits the 

compounding of interest, including any provision by which any accrued interest is added to the principal 

amount of the Indebtedness, the total amount of interest that Borrower is obligated to pay and Lender is entitled 

to receive with respect to the Indebtedness shall not exceed the amount calculated on a simple (i.e., 

noncompounded) interest basis at the maximum rate on principal amounts actually advanced to or for the 

account of Borrower, including all current and prior advances and any advances made pursuant to the 

Instrument or any other Subordinate Collateral Loan Document (such as for the payment of Impositions and 

similar expenses or costs). 

57. ENTIRE AGREEMENT. 

THIS INSTRUMENT, THE SUBORDINATE COLLATERAL NOTE AND THE OTHER 

SUBORDINATE COLLATERAL LOAN DOCUMENTS REPRESENT THE FINAL AGREEMENT 
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BETWEEN THE PARTIES AND CANNOT BE CONTRADICTED BY EVIDENCE OF PRIOR, 

CONTEMPORANEOUS OR SUBSEQUENT ORAL AGREEMENTS.  THERE ARE NO UNWRITTEN 

ORAL AGREEMENTS BETWEEN THE PARTIES.  

58. INDEMNIFICATION OF TRUSTEE. 

EXCEPT FOR GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, TRUSTEE SHALL NOT BE 

LIABLE FOR ANY ACT OR OMISSION OR ERROR OF JUDGMENT.  TRUSTEE MAY RELY ON ANY 

DOCUMENT BELIEVED BY HIM IN GOOD FAITH TO BE GENUINE.  ALL MONEY RECEIVED BY 

TRUSTEE SHALL, UNTIL USED OR APPLIED AS HEREIN PROVIDED, BE HELD IN TRUST, BUT 

NEED NOT BE SEGREGATED (EXCEPT TO THE EXTENT REQUIRED BY LAW), AND TRUSTEE 

SHALL NOT BE LIABLE FOR INTEREST THEREON.  BORROWER HEREBY INDEMNIFIES TRUSTEE 

AGAINST ALL OUT-OF-POCKET LIABILITY TO A THIRD PARTY AND REASONABLE EXPENSES 

THAT HE MAY INCUR IN THE PERFORMANCE OF HIS DUTIES HEREUNDER, EXCEPT TO THE 

EXTENT THE SAME RESULTS FROM TRUSTEE'S GROSS NEGLIGENCE OR WILLFUL 

MISCONDUCT. 

59. MISCELLANEOUS 

(a) Final Maturity of Indebtedness.  The final maturity of the Indebtedness shall be the maturity date 

as stated in the Subordinate Collateral Note. 

All capitalized terms used in this Exhibit not specifically defined herein shall have the meanings set 

forth in the text of the Instrument that precedes this Exhibit. 

BORROWER’S INITIALS: ______ 
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EXHIBIT C 

FINANCING STATEMENT INFORMATION 

1. Name and Address of Debtor: Wisconsin Street Housing, LP 

330 W. Victoria 

Gardena, CA 90248-3527 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

  

2. State of Formation: Texas 

 Type of Entity: Limited Partnership 

 Organizational I.D.#: 802275219 

3. Name and Address of Secured Party: City of Edinburg 

Lender Address For Notices: 

_____________________________ 

_____________________________ 

4. The Collateral is: Fixtures (as that term is described in the 

Uniform Commercial Code of Property 

State attached to the Land described in 

Exhibit A attached to this Instrument. 
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EXCEPTIONS TO NON-RECOURSE GUARANTY 

(Project Owner Subordinate Loan) 

THIS EXCEPTIONS TO NON-RECOURSE GUARANTY (this “Guaranty”) is entered into as of the 

___ day of May, 2016, by HIGHRIDGE COSTA HOUSING PARTNERS, LLC, a Delaware limited liability 

company (collectively, “Guarantor”, whether one or more), for the benefit of Beneficiary Parties (as defined 

below).  The date of this Guaranty as set forth above is for reference purposes only, and this Guaranty will not 

be effective and binding until the Closing Date (as defined by the Loan Agreement). 

RECITALS: 

A. WISCONSIN STREET HOUSING, LP, a Texas limited partnership (the “Borrower”) has 

applied to City of Edinburg (the “Lender”), for a loan (the “Project Owner Subordinate Loan”) for the 

development and/or operation of a 128-unit multifamily residential project located in Edinburg, Hidalgo 

County, Texas, known or to be known as The Heights Apartments (the “Mortgaged Property”). 

B. Simultaneously with the execution of this Guaranty and as a part of the same transaction, the 

Borrower has executed and delivered to the Lender the Multifamily Permanent Subordinate Note (the “Project 

Owner Subordinate Note”) in the maximum principal amount of $1,275,000.00, together with the other Project 

Owner Subordinate Loan Documents (each as hereinafter defined), which are intended to evidence and secure 

the Project Owner Subordinate Loan.   

C. The Project Owner Subordinate Loan is secured by, among other things, that certain Subordinate 

Multifamily Deed of Trust, Assignment of Rents, Security Agreement, and Fixture Filing (the “Project Owner 

Subordinate Security Instrument”), dated as of the date hereof, encumbering the property described on Exhibit 

A attached thereto, and incorporated by reference herein. 

D. Lender has collaterally assigned the Project Owner Subordinate Loan to Citibank, N.A. 

(“Bank”). 

E.  The Project Owner Subordinate Loan will be advanced to Borrower as provided for in that 

certain Subordinate Loan Agreement (“Loan Agreement”) dated as of the date hereof between Lender and 

Bank, and joined in by Borrower (the Project Owner Subordinate Note, the Project Owner Subordinate Security 

Instrument, the Loan Agreement and all other documents governing, securing, and/or evidencing the Project 

Owner Subordinate Loan, including this Guaranty, are collectively referred to as the “Project Owner 

Subordinate Loan Documents”). 

F. The term “Beneficiary Parties” as used herein shall mean Lender, any Servicer and their 

respective successors and assigns.  The term “Beneficiary Parties” shall also include any lawful owner, holder 

or pledgee of the Project Owner Subordinate Note. 

G. As a condition to the making of the Project Owner Subordinate Loan, Beneficiary Parties require 

that Guarantor execute this Guaranty. 

H. Guarantor will directly or indirectly derive a material financial benefit from the making of the 

Project Owner Subordinate Loan. 
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NOW, THEREFORE, in order to induce Lender to make the Project Owner Subordinate Loan to 

Borrower, and in consideration thereof, Guarantor agrees as follows: 

1. Defined Terms.  Capitalized terms used but not defined in this Guaranty shall have the 

meanings assigned to them in the Project Owner Subordinate Security Instrument. 

2. Scope of Guaranty.  Guarantor represents to Beneficiary Parties that Guarantor has a direct or 

indirect ownership in Borrower and/or will otherwise derive a material financial benefit from the making of the 

Project Owner Subordinate Loan.  Guarantor hereby does jointly, severally and unconditionally guaranty to 

Beneficiary Parties the full and prompt payment when due, whether at maturity or earlier, by reason of 

acceleration or otherwise, and at all times thereafter, and the full and prompt performance when due, of all of 

the following (collectively, the “Guaranteed Obligations”): 

(a) All amounts for which Borrower is personally liable under the Project Owner 

Subordinate Note, including, without limitation, all amounts under Section 9 of the Project Owner 

Subordinate Note. 

(b) The payment and performance of all of Borrower’s obligations under Section 18 of the 

Project Owner Subordinate Security Instrument (the “Environmental Provisions”) and under that certain 

Agreement of Environmental Indemnification dated as of the date hereof from Borrower and Guarantor 

for the benefit of Beneficiary Parties (the “Environmental Agreement”). 

(c) All costs and expenses, including out of pocket expenses and reasonable fees of attorneys 

and expert witnesses, incurred by Beneficiary Parties in enforcing their rights under this Guaranty. 

For purposes of determining Guarantor’s liability under this Guaranty, all payments made by Borrower 

with respect to the Indebtedness and all amounts received by Beneficiary Parties from the enforcement of their 

rights under the Project Owner Subordinate Security Instrument or the other Project Owner Subordinate Loan 

Documents shall be applied first to the portion of the Indebtedness for which neither Borrower nor Guarantor 

has personal liability. 

3. Guarantor’s Obligations Survive Foreclosure.  The obligations of Guarantor under this 

Guaranty shall survive any foreclosure proceeding, any foreclosure sale, any delivery of any deed in lieu of 

foreclosure, and any release of record of the Project Owner Subordinate Security Instrument or the other Project 

Owner Subordinate Loan Documents, and, in addition, the obligations of Guarantor relating to Borrower’s 

obligations under Section 18 of the Project Owner Subordinate Security Instrument (Environmental Hazards) 

and under Section 6 of the Environmental Agreement shall survive any repayment or discharge of the 

Indebtedness. 

4. Guaranty of Payment and Performance.  Guarantor’s obligations under this Guaranty 

constitute an unconditional and continuing guaranty of payment and performance and not merely a guaranty of 

collection.  Guarantor hereby irrevocably and unconditionally covenants and agrees that Guarantor is liable for 

the Guaranteed Obligations as a primary obligor.  The Guaranteed Obligations and this Guaranty are separate, 

distinct and in addition to any liability and/or obligations that Borrower or Guarantor may have under any other 

guaranty or indemnity executed by Borrower or Guarantor in connection with the Project Owner Subordinate 

Loan, and no other agreement, guaranty or indemnity executed in connection with the Project Owner 

Subordinate Loan shall act to reduce or set off any of Guarantor’s liability hereunder. 
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5. Unconditional Guaranty.  The obligations of Guarantor under this Guaranty shall be performed 

without demand by Beneficiary Parties and shall be unconditional irrespective of the genuineness, validity, 

regularity or enforceability, in whole or in part, of the Guaranteed Obligations, the Project Owner Subordinate 

Note, the Project Owner Subordinate Security Instrument or any other Project Owner Subordinate Loan 

Document, and without regard to any other circumstance which might otherwise constitute a legal or equitable 

discharge of a surety, a guarantor, a borrower or a mortgagor.  Guarantor hereby waives the benefit of all 

principles or provisions of law, statutory or otherwise, which are or might be in conflict with the terms of this 

Guaranty and agrees that Guarantor’s obligations shall not be affected by any circumstances, whether or not 

referred to in this Guaranty, which might otherwise constitute a legal or equitable discharge of a surety, a 

guarantor, a borrower or a mortgagor.  Guarantor hereby waives the benefits of any right of discharge under any 

and all statutes or other laws relating to a guarantor, a surety, a borrower or a mortgagor, and any other rights of 

a guarantor, a surety, a borrower or a mortgagor, thereunder.  Without limiting the generality of the foregoing, 

and except as otherwise expressly provided in this Guaranty, the Security Documents, and/or the other Project 

Owner Subordinate Loan Documents, Guarantor hereby waives, to the fullest extent permitted by law, diligence 

in collecting the Indebtedness, presentment, demand for payment, protest, all notices with respect to the Project 

Owner Subordinate Note and this Guaranty which may be required by statute, rule of law or otherwise to 

preserve Beneficiary Parties’ rights against Guarantor under this Guaranty, including, but not limited to, notice 

of acceptance, notice of any amendment of the Project Owner Subordinate Loan Documents, notice of the 

occurrence of any default or Event of Default, notice of intent to accelerate, notice of acceleration, notice of 

dishonor, notice of foreclosure, notice of protest, and notice of the incurring by Borrower of any obligation or 

indebtedness.  Guarantor also waives, to the fullest extent permitted by law, all rights to require Beneficiary 

Parties to (a) proceed against Borrower or any other guarantor of Borrower’s payment or performance with 

respect to the Indebtedness (an “Other Guarantor”), (b) if Borrower or any Other Guarantor is a partnership, 

proceed against any general partner of Borrower or the Other Guarantor, (c) proceed against or exhaust any 

collateral held by Beneficiary Parties to secure the repayment of the Indebtedness,  (d) pursue any other remedy 

it may now or hereafter have against Borrower, or, if Borrower is a partnership, any general partner of 

Borrower, or (e) record the Project Owner Subordinate Security Instrument or to file any financing statement or 

to otherwise enforce, perfect, protect, secure or insure any lien or security interest given as security in 

connection with the Security Documents.  Guarantor further waives, to the fullest extent permitted by applicable 

law, (a) any right to revoke this Guaranty as to any future advances under the Project Owner Subordinate 

Security Instrument or the other Project Owner Subordinate Loan Documents, (b) any defenses that could arise 

with respect to an amendment or modification of the Guaranteed Obligations by operation of law, action of any 

court or the amendment of any of the Project Owner Subordinate Loan Documents, (c) any defense that 

Beneficiary Parties have waived any Guaranteed Obligation by failing to enforce any right or remedy 

hereunder, or to promptly enforce any such right or remedy and (d) any other event or circumstance that may 

constitute a defense of Borrower or Guarantor to payment of the Guaranteed Obligations. 

6. Modification of Project Owner Subordinate Loan Documents.  At any time or from time to 

time and any number of times, without notice to Guarantor and without affecting the liability of Guarantor, (a) 

the time for payment of the principal of or interest on the Indebtedness may be extended or the Indebtedness 

may be renewed in whole or in part; (b) the time for Borrower’s performance of or compliance with any 

covenant or agreement contained in the Project Owner Subordinate Note, the Project Owner Subordinate 

Security Instrument or any other Project Owner Subordinate Loan Document, whether presently existing or 

hereinafter entered into, may be extended or such performance or compliance may be waived; (c) the maturity 

of the Indebtedness may be accelerated as provided in the Project Owner Subordinate Note, the Project Owner 

Subordinate Security Instrument, or any other Project Owner Subordinate Loan Document; (d) the Project 

Owner Subordinate Note, the Project Owner Subordinate Security Instrument, or any other Project Owner 
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Subordinate Loan Document may be modified or amended by Beneficiary Parties and Borrower in any respect, 

including, but not limited to, an increase in the principal amount; and (e) any security for the Indebtedness may 

be modified, exchanged, surrendered or otherwise dealt with or additional security may be pledged or 

mortgaged for the Indebtedness. 

7. Joint and Several Liability.  If more than one person executes this Guaranty, the obligations of 

those persons under this Guaranty and any Other Guarantor shall be joint and several.  Beneficiary Parties, in 

their sole and absolute discretion, may (a) bring suit against Guarantor, or any one or more of the persons 

constituting Guarantor, and any Other Guarantor, jointly and severally, or against any one or more of them; (b) 

compromise or settle with any one or more of the persons constituting Guarantor or any Other Guarantor for 

such consideration as Beneficiary Parties may deem proper; (c) release one or more of the persons constituting 

Guarantor, or any Other Guarantor, from liability; and/or (d) otherwise deal with Guarantor and any Other 

Guarantor, or any one or more of them, in any manner, and no such action shall impair the rights of Beneficiary 

Parties to collect from Guarantor any amount guaranteed by Guarantor under this Guaranty.  Nothing contained 

in this paragraph shall in any way affect or impair the rights or obligations of Guarantor with respect to any 

Other Guarantor. 

8. Subordination of Borrower’s Indebtedness to Guarantor.  Any indebtedness of Borrower 

held by Guarantor now or in the future is and shall be subordinated to the Indebtedness of Borrower to 

Beneficiary Parties under the Project Owner Subordinate Loan Documents.  After the occurrence and during the 

continuance of an Event of Default or the occurrence and during the continuance of an event which would, with 

the giving of notice or the passage of time, or both, constitute an Event of Default, Guarantor shall not receive 

or collect, directly or indirectly, from Borrower or any other party any amount of such indebtedness until the 

Guaranteed Obligations are paid in full.  To the extent that Guarantor receives payment of any of the 

indebtedness of Borrower in violation of the preceding sentence, the same shall be collected, enforced and 

received by Guarantor, as trustee for Beneficiary Parties, but without reducing or affecting in any manner the 

liability of Guarantor under the other provisions of this Guaranty. 

9. Waiver of Subrogation.  Guarantor agrees to withhold the exercise of any and all subrogation 

and reimbursement rights against Borrower, against any other person, and against any collateral or security for 

the Indebtedness and Guarantor shall have no right of, and hereby waives any claim for, subrogation or 

reimbursement against Borrower or any managing member or general partner of Borrower by reason of any 

payment by Guarantor under this Guaranty, whether such right or claim arises at law or in equity or under any 

contract or statute, until (a) the Indebtedness has been indefeasibly paid and satisfied in full, (b) all obligations 

owed to Beneficiary Parties have been fully performed, (c) there has expired the maximum possible period 

thereafter during which any payment made by Borrower to Beneficiary Parties with respect to the Indebtedness, 

could be deemed a preference under the United States Bankruptcy Code and (d) Lender has released, transferred 

or disposed of all its right, title and interest in such collateral or security. 

10. Preference.  If any payment by Borrower is held to constitute a preference under any applicable 

bankruptcy, insolvency, or similar laws, or if for any other reason any of Beneficiary Parties is required to 

refund any sums to Borrower, such refund shall not constitute a release of any liability of Guarantor under this 

Guaranty.  It is the intention of Beneficiary Parties and Guarantor that Guarantor’s obligations under this 

Guaranty shall not be discharged except by Guarantor’s or Borrower’s (or by a party on Guarantor’s and/or 

Borrower’s behalf) performance of such obligations and then only to the extent of such performance. 
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11. Reinstatement.  If at any time any payment of any amounts due under the Project Owner 

Subordinate Loan Documents by Borrower, Guarantor or any other Person is rescinded or must be otherwise 

restored or returned upon the insolvency, bankruptcy or reorganization of Borrower or Guarantor or otherwise, 

Guarantor’s obligations hereunder with respect to such payment shall be reinstated as though such payment has 

been due but not made at such time. 

12. Guarantor’s Financial Condition. 

(a) Guarantor hereby represents and warrants to Beneficiary Parties that as of the date hereof 

and throughout the term of the Project Owner Subordinate Loan, and after giving effect to this Guaranty 

and the contingent obligation evidenced hereby, Guarantor is and will be solvent and has and will have 

(i) assets which, fairly valued, exceed its obligations, liabilities (including contingent liabilities) and 

debts, and (ii) property and assets sufficient to satisfy and repay its obligations and liabilities.  Guarantor 

hereby covenants and agrees that during the term of the Project Owner Subordinate Loan, except for the 

payment of employee salaries and benefits and dividends in the ordinary course of business, it shall not 

sell, pledge, mortgage or otherwise transfer any of its assets, or any interest therein, on terms materially 

less favorable than would be obtained in an arms-length transaction for fair consideration. 

(b) Guarantor hereby represents and warrants to Beneficiary Parties that all financial 

statements and other financial data previously delivered to Lender in connection with the application for 

the Project Owner Subordinate Loan and/or this Guaranty relating to the Guarantor are true, correct and 

complete in all material respects.  Such financial statements fairly present the financial positions of all 

Persons who are the subjects thereof as of the respective dates thereof.  Guarantor further represents and 

warrants to Beneficiary Parties that, except as previously disclosed to Lender in writing, no material 

adverse change has occurred as of the date hereof and no material adverse change shall have occurred as 

of the date of each advance of the Project Owner Subordinate Loan, in such financial position, or in the 

business, operations, assets, management, ownership, condition (financial or otherwise) or prospects of 

Guarantor, since the respective dates of such financial statements and financial data.  Except as 

otherwise previously disclosed to Lender in writing, Guarantor has no knowledge of any material 

contractual obligations of Guarantor which might have a material adverse effect upon the ability of 

Guarantor to perform Guarantor’s obligations under this Guaranty. 

(c) Guarantor shall furnish or cause to be furnished to Lender: (i) within ten (10) days of 

Lender’s request, a copy of the most recent year’s federal tax return for such Guarantor, and (ii) as soon 

as available and in any event within one hundred twenty (120) days after the end of each fiscal year of 

Guarantor, copies of the following financial statements of Guarantor for such fiscal year, prepared, and 

audited by an independent certified public accountant reasonably acceptable to Lender, in accordance 

with generally accepted accounting principles: (A) a balance sheet as of the end of such fiscal year 

(including supporting schedules), and (B) a statement of income and capital accounts for such fiscal 

year. 

(d) Guarantor shall from time to time, upon request by Lender, deliver to Lender such other 

financial statements as Lender may reasonably require. 

13. (RESERVED). 
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14. (RESERVED). 

15. Determinations by Lender.  Except to the extent expressly set forth in this Guaranty to the 

contrary, in any instance where the consent or approval of Lender may be given or is required, or where any 

determination, judgment or decision is to be rendered by Lender under this Guaranty, the granting, withholding 

or denial of such consent or approval and the rendering of such determination, judgment or decision shall be 

made or exercised by Lender, as applicable (or its designated representative) at its sole and exclusive option and 

in its sole, absolute and reasonable discretion. 

16. Governing Law.  This Guaranty shall be governed by and enforced in accordance with the laws 

of the Property Jurisdiction, without giving effect to the choice of law principles of the Property Jurisdiction 

that would require the application of the laws of a jurisdiction other than the Property Jurisdiction. 

17. Consent to Jurisdiction and Venue.  Guarantor and the Beneficiary Parties each agrees that any 

controversy arising under or in relation to this Guaranty shall be litigated exclusively in the Property 

Jurisdiction.  The state and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have 

exclusive jurisdiction over all controversies which shall arise under or in relation to this Guaranty.  Guarantor 

and the Beneficiary Parties each irrevocably consents to service, jurisdiction, and venue of such courts for any 

such litigation and waives any other venue to which it might be entitled by virtue of domicile, habitual 

residence or otherwise.  However, nothing herein is intended to limit Beneficiary Parties’ right to bring any suit, 

action or proceeding relating to matters arising under this Guaranty against Guarantor or any of Guarantor’s 

assets in any court of any other jurisdiction. 

18. Successors and Assigns.  This Guaranty shall be binding upon Guarantor and its heirs, legal 

representatives, successors, successors-in-interest and assigns, as appropriate, and shall inure to the benefit of 

the Beneficiary Parties and their respective successors, successors-in-interest and assigns.  The terms used to 

designate any of the parties herein shall be deemed to include the heirs, legal representatives, successors, 

successors-in-interest and assigns, as appropriate, of such parties.  References to a “person” or “persons” shall 

be deemed to include individuals and entities.  Guarantor acknowledges and agrees that any Beneficiary Party, 

at its option, may assign its respective rights and interests under this Guaranty and the other Project Owner 

Subordinate Loan Documents in whole or in part and upon such assignment all the terms and provisions of this 

Guaranty or the other Project Owner Subordinate Loan Documents shall inure to the benefit of such assignee to 

the extent so assigned.  Guarantor may not assign or delegate its rights, interests or obligations under this 

Guaranty without first obtaining Lender’s prior written consent. 

19. Severability.  The invalidity, illegality or unenforceability of any provision of this Guaranty 

shall not affect the validity, legality or enforceability of any other provision, and all other provisions shall 

remain in full force and effect. 

20. Expenses.  Guarantor shall pay to the Beneficiary Parties, upon demand therefor, the amount of 

any and all expenses, including, without limitation, reasonable attorneys’ fees (including reasonable time 

charges of attorneys who may be employees of Beneficiary Parties), which the Beneficiary Parties may incur in 

connection with (a) the exercise or enforcement of any of their rights hereunder, (b) the failure by Guarantor to 

perform or observe any of the provisions hereof, or (c) the breach by Guarantor of any representation or 

warranty of Guarantor set forth herein.  Guarantor shall also pay to the Beneficiary Party who incurs any such 

expenses, interest on such expenses computed at the Default Rate set forth in the Project Owner Subordinate 

Note from the date on which such expenses are incurred to the date of payment thereof. 
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21. Remedies Cumulative.  In the event of Guarantor’s default under this Guaranty, and such 

default is not cured within thirty (30) days after Lender's delivery to Guarantor of written notice thereof, or if 

any Event of Default is then existing under and as defined in the Project Owner Subordinate Security 

Instrument, the Beneficiary Parties may exercise all or any one or more of their rights and remedies available 

under this Guaranty, at law or in equity.  Such rights and remedies shall be cumulative and concurrent, and may 

be enforced separately, successively or together, and the exercise of any particular right or remedy shall not in 

any way prevent the Beneficiary Parties from exercising any other right or remedy available to the Beneficiary 

Parties.  The Beneficiary Parties may exercise any such remedies from time to time as often as may be deemed 

necessary by the Beneficiary Parties. 

22. No Agency or Partnership.  Nothing contained in this Guaranty shall constitute any Beneficiary 

Party as a joint venturer, partner or agent of Guarantor, or render any Beneficiary Party liable for any debts, 

obligations, acts, omissions, representations or contracts of Guarantor. 

23. Entire Agreement; Amendment and Waiver.  This Guaranty contains the complete and entire 

understanding of the parties with respect to the matters covered herein.  Guarantor acknowledges that Guarantor 

has received copies of the Project Owner Subordinate Note, the Environmental Agreement and all other Project 

Owner Subordinate Loan Documents.  This Guaranty may not be amended, modified or changed, nor shall any 

waiver of any provision hereof be effective, except by a written instrument signed by the party against whom 

enforcement of the waiver, amendment, change, or modification is sought, and then only to the extent set forth 

in that instrument.  No specific waiver of any of the terms of this Guaranty shall be considered as a general 

waiver. 

24. Further Assurances.  Guarantor shall at any time and from time to time, promptly execute and 

deliver all further instruments and documents, and take all further action that may be reasonably necessary or 

desirable, or that any Beneficiary Party may reasonably request, in order to protect any right or interest granted 

by this Guaranty or to enable the Beneficiary Party to exercise and enforce its rights and remedies under this 

Guaranty. 

25. Notices; Change of Guarantor’s Address.  All notices given under this Guaranty shall be in 

writing and shall be sent to the respective addresses of the parties, in the manner set forth in the Project Owner 

Subordinate Security Instrument.  Notices to Guarantor may be sent to the address of Borrower set forth in the 

Project Owner Subordinate Security Instrument.  Guarantor agrees to notify Lender (in the manner for giving 

notices provided in the Project Owner Subordinate Security Instrument) of any change in Guarantor’s address 

within ten (10) Business Days after such change of address occurs. 

26. Counterparts.  To the extent Guarantor consists of more than one party, this Guaranty may be 

executed in multiple counterparts, each of which shall constitute an original document and all of which together 

shall constitute one agreement. 

27. Captions.  The captions of the sections of this Guaranty are for convenience only and shall be 

disregarded in construing this Guaranty. 

28. Servicer.  Guarantor hereby acknowledges and agrees that, pursuant to the terms of the Project 

Owner Subordinate Security Instrument: (a) from time to time, Lender may appoint a servicer to collect 

payments, escrows and deposits, to give and to receive notices under the Project Owner Subordinate Note, this 

Guaranty or the other Project Owner Subordinate Loan Documents, and to otherwise service the Project Owner 
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Subordinate Loan and (b) unless Borrower receives written notice from Lender to the contrary, any action or 

right which shall or may be taken or exercised by Lender may be taken or exercised by such servicer with the 

same force and effect. 

29. Beneficiary Parties as Third Party Beneficiary.  Each of the Beneficiary Parties shall be a 

third party beneficiary of this Guaranty for all purposes. 

30. Waiver of Trial by Jury.  TO THE MAXIMUM EXTENT PERMITTED UNDER 

APPLICABLE LAW, EACH OF GUARANTOR AND THE BENEFICIARY PARTIES (A) COVENANTS 

AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF 

THIS GUARANTY OR THE RELATIONSHIP BETWEEN THE PARTIES THAT IS TRIABLE OF RIGHT 

BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO 

THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF 

RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND 

VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 

31. Time of the Essence.  Time is of the essence with respect to this Guaranty. 

32. Modifications.  All modifications (if any) to the terms of this Guaranty (“Modifications”) are set 

forth on Exhibit A attached to this Guaranty.  In the event of a Transfer under the terms of the Project Owner 

Subordinate Security Instrument, some or all of the Modifications to this Guaranty may be modified or rendered 

void by Lender at its option by notice to Guarantor. 

33. Attached Exhibits.  The following Exhibits are attached to this Guaranty and are incorporated 

by reference herein as if more fully set forth in the text hereof: 

Exhibit A – Modifications to Exceptions to Non-Recourse Guaranty 

Exhibit B – [RESERVED] 

The terms of this Guaranty are modified and supplemented as set forth in said Exhibits.  To the extent of any 

conflict or inconsistency between the terms of said Exhibits and the text of this Guaranty, the terms of said 

Exhibits shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 

IN WITNESS WHEREOF, the undersigned has duly executed and delivered this Exceptions to Non-

Recourse Guaranty or caused this Exceptions to Non-Recourse Guaranty to be duly executed and delivered by 

its authorized representative as of the date first set forth above.  The undersigned intends that this instrument 

shall be deemed to be signed and delivered as a sealed instrument. 
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GUARANTOR: 

HIGHRIDGE COSTA HOUSING PARTNERS, LLC, 

a Delaware limited liability company 

 

 

By:       

 Michael A. Costa, President 

 

Address: 

 

330 West Victoria Street 

Gardena, California 90248 

Attention: Legal Department  

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

And a copy to:  

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

  

 

 

(acknowledgment follows on subsequent page) 
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 A notary public or other officer completing this certificate verifies only the identity of 

the individual who signed the document to which this certificate is attached, and not 

the truthfulness, accuracy, or validity of the document. 

STATE OF CALIFORNIA 

COUNTY OF ________________ 

On ________________    ____, 20____ before me,___________________________________, Notary Public, 

personally appeared _______________________________________________, who proved to me on the basis 

of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and 

acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by 

his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, 

executed the instrument.  

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph 

is true and correct.  

WITNESS my hand and official seal. 

 

 

Signature: ______________________ 

 

                                                                                                 (affix seal in above space) 
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EXHIBIT A 

 

Modifications to Exceptions to Non-Recourse Guaranty 

The following modifications are made to the text of the Guaranty that precedes this Exhibit: 

[NONE] 
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AGREEMENT OF ENVIRONMENTAL INDEMNIFICATION 

THIS AGREEMENT OF ENVIRONMENTAL INDEMNIFICATION (this “Agreement”) is 

entered into as of the ___ day of May, 2016, by WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership (“Borrower”); and HIGHRIDGE COSTA HOUSING PARTNERS, LLC, a Delaware limited 

liability company (collectively, “Guarantor”, whether one or more); and together with Borrower, collectively 

the “Indemnitor”, for the benefit of Beneficiary Parties (as defined herein).  The date of this Agreement as set 

forth above is for reference purposes only, and this Agreement will not be effective and binding until the 

Closing Date (as defined by the Project Owner Subordinate Loan Agreement). 

RECITALS: 

A. The Borrower has applied to City of Edinburg (the “Lender”) for a loan (the “Project Owner 

Subordinate Loan”) in the amount of $1,275,000.00, for the development and/or operation of a 128-unit 

multifamily residential project located in Edinburg, Hidalgo County, Texas, known or to be known as The 

Heights Apartments (the “Mortgaged Property”). 

B. Simultaneously with the execution of this Agreement and as a part of the same transaction, the 

Borrower has executed and delivered to the Lender the Multifamily Permanent Subordinate Note (the “Project 

Owner Subordinate Note”) in the maximum principal amount of $1,275,000.00, together with the other Project 

Owner Subordinate Loan Documents (each as hereinafter defined), which are intended to evidence and secure 

the Project Owner Subordinate Loan. 

C. The Project Owner Subordinate Loan is secured by, among other things, that certain Subordinate 

Multifamily Deed of Trust, Assignment of Rents, Security Agreement, and Fixture Filing (the “Project Owner 

Subordinate Security Instrument”), dated as of the date hereof, encumbering the Mortgaged Property, 

incorporated by reference herein, and will be advanced to Borrower pursuant to that certain Subordinate Loan 

Agreement (“Project Owner Subordinate Loan Agreement”) dated as of the date hereof between Lender, 

Citibank, N.A. (“Bank”), and Borrower (the Project Owner Subordinate Note, the Project Owner Subordinate 

Security Instrument, the Project Owner Subordinate Loan Agreement and all other documents governing, 

securing, and/or evidencing the Project Owner Subordinate Loan, including this Agreement, are collectively 

referred to as the “Project Owner Subordinate Loan Documents”). 

D. The term “Beneficiary Parties” as used herein shall mean Lender, any Servicer and their 

respective successors and assigns.  The term “Beneficiary Parties” shall also include any lawful owner, holder 

or pledgee of the Project Owner Subordinate Note. 

E. Guarantor acknowledges that it will receive substantial economic and other benefits from the 

extension by Lender of the financing evidenced by the Project Owner Subordinate Note. 

F. As a condition to the making of the Project Owner Subordinate Loan, each Indemnitor is 

required to enter into this Agreement. 
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NOW THEREFORE, in consideration for the making of the Project Owner Subordinate Loan, and in 

order to induce Beneficiary Parties to consummate said transactions, each Indemnitor agrees for the benefit of 

Beneficiary Parties as follows: 

1. Recitals.  The parties agree the recitals are true and correct, and are incorporated herein by 

reference. 

2. Certain Definitions.  Capitalized terms used but not defined in this Agreement shall have the 

meanings assigned to them in the Project Owner Subordinate Security Instrument.  The following terms, when 

used herein, shall have the following meanings: 

(a) “Hazardous Materials” means petroleum and petroleum products and compounds 

containing them, including gasoline, diesel fuel and oil; explosives; flammable materials; radioactive 

materials; polychlorinated biphenyls (“PCBs”) and compounds containing them; lead and lead-based 

paint; asbestos or asbestos-containing materials in any form that is or could become friable; underground 

or above-ground storage tanks, whether empty or containing any substance; radon; Mold; toxic or 

mycotoxin spores; any substance the presence of which on the Mortgaged Property is prohibited by any 

federal, state or local authority; any substance that requires special handling under any Hazardous 

Materials Law; and any other material or substance (whether or not naturally occurring) now or in the 

future that (i) is defined as a “hazardous substance,” “hazardous material,” “hazardous waste,” “toxic 

substance,” “toxic pollutant,” “solid waste,” “pesticide,” “contaminant,” or “pollutant” or otherwise 

classified as hazardous or toxic by or within the meaning of any Hazardous Materials Law, or (ii) is 

regulated in any way by or within the meaning of any Hazardous Materials Law. 

(b) “Hazardous Materials Law” means all federal, state, and local laws, ordinances and 

regulations and standards, rules, policies and other governmental requirements, rules of common law 

(including without limitation nuisance and trespass), consent order, administrative rulings and court 

judgments and decrees or other government directive in effect now or in the future and including all 

amendments, that relate to Hazardous Materials or to the protection or conservation of the environment 

or human health and apply to any Indemnitor or to the Mortgaged Property, including without limitation 

those relating to industrial hygiene, or the use, analysis, generation, manufacture, storage, discharge, 

release, disposal, transportation, treatment, investigation or remediation of Hazardous Materials.  

Hazardous Materials Laws include, but are not limited to, the Comprehensive Environmental Response, 

Compensation and Liability Act, 42 U.S.C. Section 9601, et seq., the Resource Conservation and 

Recovery Act, 42 U.S.C. Section 6901, et seq., the Toxic Substance Control Act, 15 U.S.C. Section 

2601, et seq., the Clean Water Act, 33 U.S.C. Section 1251, et seq., and the Hazardous Materials 

Transportation Act, 49 U.S.C. Section 5101, et seq., the Superfund Amendments and Reauthorization 

Act, the Solid Waste Disposal Act, the Clean Water Act, the Clean Air Act, the Toxic Substances 

Control Act, the Occupational Safety and Health Act, and their state analogs. 

(c) “Indemnitees” for purposes of this Agreement, means collectively Beneficiary Parties 

and their successors, assigns, and transferees and the officers, directors, shareholders, partners, 

members, trustees, heirs, legal representatives, employees and agents of Beneficiary Parties and their 

successors, assigns and transferees. 

(d) “Mold” means mold, fungus, microbial contamination or pathogenic organisms. 
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(e) “O&M Program” shall have the meaning set forth in Section 3(d) hereof. 

3. Prohibited Activities or Conditions. 

(a) Except for matters described in Section 3(b), no Indemnitor shall cause or permit any of 

the following: 

(i) the presence, use, generation, release, treatment, processing, storage (including 

storage in above ground and underground storage tanks), handling, or disposal of any Hazardous 

Materials on or under the Mortgaged Property (whether as a result of activities on the Mortgaged 

Property or on surrounding properties) or any other property of any Indemnitor that is adjacent to 

the Mortgaged Property; 

(ii) the transportation of any Hazardous Materials to, from, or across the Mortgaged 

Property (whether as a result of activities on the Mortgaged Property or on surrounding 

properties); 

(iii) any occurrence or condition on the Mortgaged Property (whether as a result of 

activities on the Mortgaged Property or on surrounding properties) or any other property of any 

Indemnitor that is adjacent to the Mortgaged Property, which occurrence or condition is or may 

be in violation of Hazardous Materials Laws; 

(iv) any violation of or noncompliance with the terms of any Environmental Permit 

with respect to the Mortgaged Property or any property of any Indemnitor that is adjacent to the 

Mortgaged Property; 

(v) the imposition of any environmental lien against the Mortgaged Property; or 

(vi) any violation or noncompliance with the terms of any O&M Program. 

The matters described in clauses (i) through (vi) above, except as otherwise provided in Section 3(b), are 

referred to collectively in this Agreement as “Prohibited Activities or Conditions”. 

(b) Prohibited Activities or Conditions shall not include lawful conditions permitted by an 

O&M Program or the safe and lawful use and storage of quantities of (1) pre-packaged supplies, 

cleaning materials, petroleum products, household products, paints, solvents, lubricants and other 

materials customarily used in the construction, operation, maintenance or use of comparable multifamily 

properties, (2) cleaning materials, household products, personal grooming items and other items sold in 

pre-packaged containers for consumer use and used by tenants and occupants of residential dwelling 

units in the Mortgaged Property; and (3) petroleum products used in the operation and maintenance of 

motor vehicles from time to time located on the Mortgaged Property’s parking areas, so long as all of 

the foregoing are used, stored, handled, transported and disposed of in compliance with Hazardous 

Materials Laws. 

(c) Each Indemnitor shall take all commercially reasonable actions (including the inclusion 

of appropriate provisions in any Leases executed after the date hereof) to prevent its employees, agents, 

and contractors, and all tenants and other occupants of the Mortgaged Property from causing or 

permitting any Prohibited Activities or Conditions.  Indemnitor shall not lease or allow the sublease or 
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use of all or any portion of the Mortgaged Property to any tenant or subtenant for nonresidential use by 

any user that, in the ordinary course of its business, would cause or permit any Prohibited Activity or 

Condition. 

(d) If and as reasonably required by Lender, Borrower shall also establish a written 

operations and maintenance program with respect to certain Hazardous Materials. Each such operations 

and maintenance program and any additional or revised operations and maintenance programs 

established for the Mortgaged Property pursuant to this Agreement must be approved by Lender (which 

approval shall not be unreasonably withheld, conditioned or delayed), and shall be referred to herein as 

an “O&M Program.” Borrower shall comply in a timely manner with, and cause all of its employees, 

agents, and contractors and any other persons present on the Mortgaged Property to comply with each 

O&M Program.  Borrower shall pay all costs of performance of its obligations under any O&M 

Program, and any Beneficiary Party’s out-of-pocket costs reasonably incurred by such Beneficiary Party 

in connection with the monitoring and review of each O&M Program and Borrower’s performance shall 

be paid by Borrower upon demand therefor by such Beneficiary Party.   

(e) Without limitation of the foregoing, (1) Borrower hereby agrees to implement and 

maintain during the entire term of the Project Owner Subordinate Loan the moisture management 

program/microbial operations and maintenance program as described to Bank in writing prior to the date 

hereof, and (2) if asbestos-containing materials are found to exist at the Mortgaged Property, the O&M 

Program with respect thereto shall be undertaken consistent with the Guidelines for Controlling 

Asbestos-Containing Materials in Buildings (USEPA, 1985) and other relevant guidelines and 

applicable Hazardous Materials Laws. 

(f) With respect to any O&M Program, Lender may require (1) periodic notices or reports to 

Lender in form, substance and at such intervals as Lender may reasonably specify; (2) amendments to 

such O&M Program to address changing circumstances, laws or other matters, including without 

limitation variations in response to reports provided by environmental consultants; and (3) execution of 

an Operations and Maintenance Agreement relating to such O&M Program reasonably satisfactory to 

Lender. 

4. Representations and Warranties. Each Indemnitor represents and warrants to Beneficiary 

Parties that, except as otherwise disclosed in the environmental reports described on Exhibit A (the 

“Environmental Reports”): 

(a) Indemnitor has not at any time engaged in, caused or permitted any Prohibited Activities 

or Conditions; 

(b) to the best of Indemnitor’s knowledge after reasonable and diligent inquiry, no Prohibited 

Activities or Conditions exist or have existed; and Indemnitor has provided Lender with copies of all 

reports and information acquired in such inquiries; 

(c) the Mortgaged Property (1) does not now contain any underground storage tanks, and, (2) 

to the best of Indemnitor’s knowledge, has not contained any underground storage tanks in the past. If 

there is an underground storage tank located on the Mortgaged Property which has been disclosed in the 

Environmental Reports, that tank complies with all requirements of Hazardous Materials Laws; 
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(d) Indemnitor has complied with and will continue to comply with all Hazardous Materials 

Laws, including all requirements for notification regarding releases of Hazardous Materials. Without 

limiting the generality of the foregoing, Indemnitor has obtained all Environmental Permits required for 

the operation of the Mortgaged Property in accordance with Hazardous Materials Laws now in effect 

and all such Environmental Permits are in full force and effect; 

(e) no event has occurred with respect to the Mortgaged Property that constitutes, or with the 

passing of time or the giving of notice would constitute, noncompliance with the terms of any 

Environmental Permit or Hazardous Materials Law; 

(f) there are no actions, suits, claims or proceedings pending or, to the best of Indemnitor’s 

knowledge after reasonable and diligent inquiry, threatened that involve the Mortgaged Property and 

allege, arise out of, or relate to any Prohibited Activity or Condition; 

(g) Indemnitor has not received any complaint, order, notice of violation or other 

communication from any Governmental Authority with regard to air emissions, water discharges, noise 

emissions or Hazardous Materials, or any other environmental, health or safety matters affecting the 

Mortgaged Property or any other property of Indemnitor that is adjacent to the Mortgaged Property; 

(h) no prior Remedial Work (as defined below) has been undertaken, and no Remedial Work 

is ongoing, with respect to the Mortgaged Property during Borrower’s ownership thereof or, to the best 

of Indemnitor’s knowledge after reasonable and diligent inquiry, at any time prior to Borrower’s 

ownership thereof, except as set forth in the Environmental Reports; and 

(i) Indemnitor has disclosed herein all material facts known to Indemnitor or contained in 

Indemnitor’s records, the nondisclosure of which could cause any representation and warranty made 

herein or any statement made in the Environmental Report to be false or materially misleading. 

The representations and warranties in this Agreement shall be continuing representations and warranties 

that shall be deemed to be made by each Indemnitor throughout the term of the Project Owner Subordinate 

Loan until the Indebtedness has been paid in full or otherwise discharged. 

5. Covenants of Indemnitor.  Each Indemnitor does hereby covenant and agree with Indemnitees 

that: 

(a) Indemnitor shall promptly notify Lender in writing upon the occurrence of any of the 

following events: 

(i) Indemnitor’s discovery of any Prohibited Activity or Condition; 

(ii) Indemnitor’s receipt of or actual knowledge of any complaint, order, notice of 

violation or other communication from any tenant, management agent, Governmental Authority 

or other person with regard to present or future alleged Prohibited Activities or Conditions or any 

other environmental, health or safety matters affecting the Mortgaged Property or any other 

property of any Indemnitor that is adjacent to the Mortgaged Property; 
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(iii) Indemnitor’s receipt of or actual knowledge of any personal injury claim, 

proceeding or cause of action directly or indirectly arising as a result of the presence of asbestos 

or other Hazardous Materials on or from the Mortgaged Property; 

(iv) Indemnitor’s discovery that any representation or warranty in this Agreement has 

become untrue after the date of this Agreement; and 

(v) Any Indemnitor’s breach of any of its obligations under this Agreement. 

Any such notice given by Indemnitor shall not relieve Indemnitor of, or result in a waiver of, any 

obligation under this Agreement, or any Project Owner Subordinate Loan Document. 

(b) Indemnitor shall pay promptly the costs of any environmental inspections, tests or audits 

(“Environmental Inspections”) reasonably required by Lender or any Beneficiary Party in connection 

with any foreclosure or deed in lieu of foreclosure, or as a condition of Lender’s consent to any Transfer, 

or required by Lender following a reasonable determination by Lender that Prohibited Activities or 

Conditions may exist.  The results of all Environmental Inspections shall at all times remain the property 

of Lender, and Lender shall make available to Indemnitor such results or any other information obtained 

by Lender in connection with its Environmental Inspections.  Lender hereby reserves the right, and 

Indemnitor hereby expressly authorizes Lender, to make available to any party with an interest or 

prospective interest in the Mortgaged Property, or otherwise affiliated with, engaged by, or otherwise 

under the control of, any of the Beneficiary Parties, including any prospective bidder at a foreclosure 

sale of the Mortgaged Property, the results of any Environmental Inspections with respect to the 

Mortgaged Property.  Indemnitor consents to Lender notifying any such party (either as part of a notice 

of sale or otherwise) of the results of any Environmental Inspections.  Indemnitor acknowledges that 

Beneficiary Parties cannot control or otherwise ensure the truthfulness or accuracy of the results of any 

of the Environmental Inspections and that the release of such results to prospective bidders at a 

foreclosure sale of the Mortgaged Property may have a material and adverse effect upon the amount 

which a party may bid at such sale.  Indemnitor agrees that no Beneficiary Party shall have any liability 

whatsoever as a result of delivering the results of any of the Environmental Inspections to any third 

party, and Indemnitor hereby releases and forever discharges Beneficiary Parties from any and all 

claims, damages, or causes of action, arising out of, connected with or incidental to the results of, the 

delivery of any Environmental Inspections. 

(c) If any investigation, site monitoring, containment, clean-up, restoration or other remedial 

work (“Remedial Work”) is necessary to comply with or cure a violation of any Hazardous Materials 

Law or order of any Governmental Authority that has or acquires jurisdiction over the Mortgaged 

Property or the use, operation or improvement of the Mortgaged Property under any Hazardous 

Materials Law, or is otherwise reasonably required by Lender as a consequence of any Prohibited 

Activity or Condition or to prevent the occurrence of a Prohibited Activity or Condition, Indemnitor 

shall, by the earlier of (1) the applicable deadline required by such Hazardous Materials Law or 

(2) thirty (30) days after written notice from Lender, demanding such action, begin performing the 

Remedial Work, and thereafter diligently prosecute it to completion, and shall in any event complete the 

work by the time required by such Hazardous Materials Law.  Indemnitor shall promptly provide Lender 

with a cost estimate from an environmental consultant reasonably acceptable to Lender to complete any 

required Remedial Work.  If reasonably required by Lender, Indemnitor shall promptly establish with 

Lender a reserve fund in the amount of such estimate.  If, in Lender’s reasonable opinion, the amount 
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reserved at any time during the Remedial Work is insufficient to cover the work remaining to complete 

the Remediation or achieve compliance, Indemnitor shall increase the amount reserved in compliance 

with Lender’s written request. All amounts so held in reserve, until disbursed, are pledged to Lender as 

security for payment of Indemnitor’s obligations under this Agreement.  If Indemnitor fails to begin on a 

timely basis or diligently prosecute any required Remedial Work, Lender may, at its option, cause the 

Remedial Work to be completed, in which case Indemnitor shall reimburse Beneficiary Parties on 

demand for the cost of doing so. 

(d) Indemnitor shall comply with all Hazardous Materials Laws applicable to the Mortgaged 

Property. Without limiting the generality of the previous sentence, Indemnitor shall (1) obtain and 

maintain all Environmental Permits required by Hazardous Materials Laws and comply with all 

conditions of such Environmental Permits; (2) cooperate with any inquiry by any Governmental 

Authority; and (3) comply with any governmental or judicial order that arises from any alleged 

Prohibited Activity or Condition. 

6. Indemnification. 

(a) INDEMNITOR SHALL INDEMNIFY, HOLD HARMLESS AND DEFEND 

INDEMNITEES FROM AND AGAINST ALL LOSSES, PROCEEDINGS, CLAIMS, DAMAGES, 

PENALTIES AND COSTS (WHETHER INITIATED OR SOUGHT BY GOVERNMENTAL 

AUTHORITIES OR PRIVATE PARTIES), INCLUDING, WITHOUT LIMITATION, FEES AND 

OUT-OF-POCKET EXPENSES OF ATTORNEYS AND EXPERT WITNESSES, ENGINEERING 

FEES, ENVIRONMENTAL CONSULTANT FEES, INVESTIGATORY FEES AND REMEDIATION 

COSTS (INCLUDING, WITHOUT LIMITATION, ANY FINANCIAL ASSURANCES REQUIRED 

TO BE POSTED FOR COMPLETION OF REMEDIAL WORK AND COSTS ASSOCIATED WITH 

ADMINISTRATIVE OVERSIGHT), AND OF ANY LIABILITIES OF WHATEVER KIND AND 

NATURE, WHETHER INCURRED IN CONNECTION WITH ANY JUDICIAL OR 

ADMINISTRATIVE PROCESS OR OTHERWISE, ARISING DIRECTLY OR INDIRECTLY FROM 

ANY OF THE FOLLOWING: 

(i) ANY BREACH OF ANY REPRESENTATION OR WARRANTY OF ANY 

INDEMNITOR IN THIS AGREEMENT; 

(ii) ANY FAILURE BY ANY INDEMNITOR TO PERFORM ANY OF ITS 

OBLIGATIONS UNDER THIS AGREEMENT; 

(iii) THE EXISTENCE OR ALLEGED EXISTENCE OF ANY PROHIBITED 

ACTIVITY OR CONDITION; 

(iv) THE PRESENCE OR ALLEGED PRESENCE OF HAZARDOUS MATERIALS 

ON OR UNDER THE MORTGAGED PROPERTY OR IN ANY OF THE IMPROVEMENTS 

OR ON OR UNDER ANY PROPERTY OF ANY INDEMNITOR THAT IS ADJACENT TO 

THE MORTGAGED PROPERTY; 

(v) THE ACTUAL OR ALLEGED VIOLATION OF ANY HAZARDOUS 

MATERIALS LAW; 
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(vi) ANY LOSS OR DAMAGE RESULTING FROM A LOSS OF PRIORITY OF 

THE PROJECT OWNER SUBORDINATE SECURITY INSTRUMENT OR ANY OTHER 

PROJECT OWNER SUBORDINATE LOAN DOCUMENT DUE TO AN IMPOSITION OF A 

LIEN AGAINST THE MORTGAGED PROPERTY; AND 

(vii) ANY PERSONAL INJURY CLAIM, PROCEEDING OR CAUSE OF ACTION 

DIRECTLY OR INDIRECTLY ARISING AS A RESULT OF THE PRESENCE OF 

ASBESTOS OR OTHER HAZARDOUS MATERIALS ON OR FROM THE MORTGAGED 

PROPERTY. 

(b) COUNSEL SELECTED BY ANY INDEMNITOR TO DEFEND INDEMNITEES 

SHALL BE SUBJECT TO THE APPROVAL OF THOSE INDEMNITEES (WHICH APPROVAL 

SHALL NOT BE UNREASONABLY WITHHELD, CONDITIONED OR DELAYED). IN ANY 

CIRCUMSTANCES IN WHICH THE INDEMNITY UNDER THIS AGREEMENT APPLIES, ANY 

BENEFICIARY PARTY MAY EMPLOY ITS OWN LEGAL COUNSEL AND CONSULTANTS TO 

PROSECUTE, DEFEND OR NEGOTIATE ANY CLAIM OR LEGAL OR ADMINISTRATIVE 

PROCEEDING AT INDEMNITOR’S EXPENSE, AND SUCH BENEFICIARY PARTY, WITH THE 

PRIOR WRITTEN CONSENT OF INDEMNITOR (WHICH SHALL NOT BE UNREASONABLY 

WITHHELD, DELAYED OR CONDITIONED) MAY SETTLE OR COMPROMISE ANY ACTION 

OR LEGAL OR ADMINISTRATIVE PROCEEDING. INDEMNITOR SHALL REIMBURSE SUCH 

BENEFICIARY PARTY UPON DEMAND THEREFOR, FOR ALL COSTS AND EXPENSES 

INCURRED BY SUCH BENEFICIARY PARTY, INCLUDING, WITHOUT LIMITATION, ALL 

COSTS OF SETTLEMENTS ENTERED INTO IN GOOD FAITH AND THE FEES AND OUT-OF-

POCKET EXPENSES OF SUCH ATTORNEYS AND CONSULTANTS. 

(c) INDEMNITOR SHALL NOT, WITHOUT THE PRIOR WRITTEN CONSENT OF 

THOSE INDEMNITEES (WHICH CONSENT SHALL NOT BE UNREASONABLY WITHHELD, 

CONDITIONED OR DELAYED) WHO ARE NAMED AS PARTIES TO A CLAIM OR LEGAL OR 

ADMINISTRATIVE PROCEEDING (A “CLAIM”), SETTLE OR COMPROMISE THE CLAIM IF 

THE SETTLEMENT (1) RESULTS IN THE ENTRY OF ANY JUDGMENT THAT DOES NOT 

INCLUDE AS AN UNCONDITIONAL TERM THE DELIVERY BY THE CLAIMANT OR 

PLAINTIFF TO BENEFICIARY PARTIES OF A WRITTEN RELEASE OF THOSE INDEMNITEES, 

SATISFACTORY IN FORM AND SUBSTANCE TO LENDER; OR (2) MAY MATERIALLY AND 

ADVERSELY AFFECT BENEFICIARY PARTIES, AS DETERMINED BY LENDER IN ITS 

REASONABLE DISCRETION. 

(d) INDEMNITOR’S OBLIGATION TO INDEMNIFY THE INDEMNITEES SHALL 

NOT BE LIMITED OR IMPAIRED BY ANY OF THE FOLLOWING, OR BY ANY FAILURE OF 

ANY INDEMNITOR OR ANY GUARANTOR TO RECEIVE NOTICE OF OR CONSIDERATION 

FOR ANY OF THE FOLLOWING: 

(i) ANY AMENDMENT OR MODIFICATION OF ANY PROJECT OWNER 

SUBORDINATE LOAN DOCUMENT; 

(ii) ANY EXTENSIONS OF TIME FOR PERFORMANCE REQUIRED BY ANY 

PROJECT OWNER SUBORDINATE LOAN DOCUMENT; 
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(iii) ANY PROVISION IN ANY PROJECT OWNER SUBORDINATE LOAN 

DOCUMENT LIMITING BENEFICIARY PARTIES’ RECOURSE TO ANY PROPERTY 

SECURING THE INDEBTEDNESS, OR LIMITING THE PERSONAL LIABILITY OF ANY 

INDEMNITOR OR ANY OTHER PARTY FOR PAYMENT OF ALL OR ANY PART OF 

THE INDEBTEDNESS; 

(iv) THE ACCURACY OR INACCURACY OF ANY REPRESENTATIONS AND 

WARRANTIES MADE BY ANY INDEMNITOR UNDER THIS AGREEMENT OR ANY 

PROJECT OWNER SUBORDINATE LOAN DOCUMENT; 

(v) THE RELEASE OF ANY INDEMNITOR OR ANY OTHER PERSON, BY 

BENEFICIARY PARTIES OR BY OPERATION OF LAW, FROM PERFORMANCE OF 

ANY OBLIGATION UNDER ANY PROJECT OWNER SUBORDINATE LOAN 

DOCUMENT; 

(vi) THE RELEASE OR SUBSTITUTION IN WHOLE OR IN PART OF ANY 

SECURITY FOR THE INDEBTEDNESS; AND 

(vii) FAILURE BY BENEFICIARY PARTIES TO PROPERLY PERFECT ANY 

LIEN OR SECURITY INTEREST GIVEN AS SECURITY FOR THE INDEBTEDNESS. 

(e) INDEMNITOR SHALL, AT ITS OWN COST AND EXPENSE, DO ALL OF THE 

FOLLOWING: 

(i) PAY OR SATISFY ANY JUDGMENT OR DECREE THAT MAY BE 

ENTERED AGAINST ANY INDEMNITEE OR INDEMNITEES IN ANY LEGAL OR 

ADMINISTRATIVE PROCEEDING INCIDENT TO ANY MATTERS AGAINST WHICH 

INDEMNITEES ARE ENTITLED TO BE INDEMNIFIED UNDER THIS AGREEMENT; 

(ii) REIMBURSE INDEMNITEES FOR ANY AND ALL EXPENSES PAID OR 

INCURRED IN CONNECTION WITH ANY MATTERS AGAINST WHICH INDEMNITEES 

ARE ENTITLED TO BE INDEMNIFIED UNDER THIS AGREEMENT; AND 

(iii) REIMBURSE INDEMNITEES FOR ANY AND ALL EXPENSES, 

INCLUDING, WITHOUT LIMITATION, FEES AND OUT-OF-POCKET EXPENSES OF 

ATTORNEYS AND EXPERT WITNESSES, PAID OR INCURRED IN CONNECTION WITH 

THE ENFORCEMENT BY INDEMNITEES OF THEIR RIGHTS UNDER THIS 

AGREEMENT, OR IN MONITORING AND PARTICIPATING IN ANY LEGAL OR 

ADMINISTRATIVE PROCEEDING. 

(f) Notwithstanding anything herein to the contrary, (i) Indemnitor shall have no obligation 

hereunder to indemnify any Indemnitee for any liability under this Section 6 to the extent that the 

Prohibited Activity or Condition giving rise to such liability resulted solely from the gross negligence or 

willful misconduct of any Indemnitee, and (ii) Indemnitor’s liability under this Section 6 shall not 

extend to cover the violation of any Hazardous Materials Laws or Prohibited Conditions that first arise, 

commence or occur as a result of actions of any Indemnitee or Beneficiary Parties, or their successors, 

assigns or designees, after the satisfaction, discharge, release, assignment, termination or cancellation of 

the Project Owner Subordinate Security Instrument following the payment in full of the Project Owner 

Page 1120



10 
HOU 408450205v6 

Subordinate Note and all other sums payable under the Project Owner Subordinate Loan Documents or 

after the actual dispossession from the entire Mortgaged Property of the Borrower and all entities which 

control, are controlled by, or are under common control with the Borrower or any other Indemnitor 

following foreclosure of the Project Owner Subordinate Security Instrument or acquisition of the 

Mortgaged Property by a deed in lieu of foreclosure. 

7. Survival.  This Agreement shall survive the satisfaction or release of the Project Owner 

Subordinate Security Instrument and the other Project Owner Subordinate Loan Documents by full and final 

payment of all obligations of Indemnitor to Beneficiary Parties, by foreclosure of Borrower’s equity of 

redemption in the Mortgaged Property (whether by power of sale or judicial proceedings), by deed in lieu of 

foreclosure or by any other comparable means and the conveyance or disposition of any Indemnitor’s interest in 

the Mortgaged Property, and shall continue in full force and effect forever, irrespective of any such foreclosure 

and/or satisfaction of the obligations of any Indemnitor in connection with the Project Owner Subordinate Loan. 

8. Conflicting Provisions.  Borrower acknowledges and agrees that its covenants and obligations 

hereunder are in addition to, and separate and distinct from, the obligations under the Project Owner 

Subordinate Security Instrument. 

9. Joint and Several Liability.  If more than one person executes this Agreement, the obligations 

of those persons under this Agreement and any other Indemnitor (an “Other Indemnitor”) shall be joint and 

several.  Beneficiary Parties, in their sole and absolute discretion, may (a) bring suit against Indemnitor, or any 

one or more of the persons constituting Indemnitor, and any Other Indemnitor, jointly and severally, or against 

any one or more of them; (b) compromise or settle with any one or more of the persons constituting Indemnitor 

or any Other Indemnitor for such consideration as Beneficiary Parties may deem proper; (c) release one or more 

of the persons constituting Indemnitor, or any Other Indemnitor, from liability; and/or (d) otherwise deal with 

Indemnitor and any Other Indemnitor, or any one or more of them, in any manner, and no such action shall 

impair the rights of Beneficiary Parties to collect from Indemnitor any amount owed by Indemnitor under this 

Agreement.  Nothing contained in this paragraph shall in any way affect or impair the rights or obligations of 

Indemnitor with respect to any Other Indemnitor.  Neither Borrower nor any person or entity that holds a direct 

or indirect ownership interest in the Borrower, and the respective officers, directors, managers, partners, 

trustees, agents, employees and affiliates of such owners (collectively, "Borrower Related Persons") shall have 

any personal liability under this Agreement except as provided in the Project Owner Subordinate Note. 

10. [RESERVED].  

11. Determinations by Lender.  Except to the extent expressly set forth in this Agreement to the 

contrary, in any instance where the consent or approval of Lender may be given or is required, or where any 

determination, judgment or decision is to be rendered by Lender under this Agreement, the granting, 

withholding or denial of such consent or approval and the rendering of such determination, judgment or 

decision shall be made or exercised by Lender, as applicable (or its designated representative) at its sole and 

exclusive option and in its sole, absolute and reasonable discretion. 

12. Release; Indemnity. 

(a) Release.  Without limitation to the provisions of Section 6, Indemnitor covenants and 

agrees that, in performing any of their rights or duties under this Agreement, neither the Beneficiary 

Parties, nor their agents or employees, shall be liable for any losses, claims, damages, liabilities and 

Page 1121



11 
HOU 408450205v6 

expenses that may be incurred by any of them as a result of such performance, except to the extent such 

liability for any losses, claims, damages, liabilities or expenses arises out of the willful misconduct or 

gross negligence of any such party. 

(b) Indemnity.  Without limitation to the provisions of Section 6, Indemnitor hereby agrees 

to indemnify and hold harmless the Beneficiary Parties and their respective agents and employees from 

and against any and all losses, claims, damages, liabilities and expenses including, without limitation, 

reasonable attorneys’ fees and costs and disbursements, which may be imposed or incurred by any of 

them in connection with this Agreement, except that no such party will be indemnified for any losses, 

claims, damages, liabilities or expenses arising out of the willful misconduct or gross negligence of any 

such party.   

13. Governing Law.  This Agreement shall be governed by and enforced in accordance with the 

laws of the Property Jurisdiction, without giving effect to the choice of law principles of the Property 

Jurisdiction that would require the application of the laws of a jurisdiction other than the Property Jurisdiction. 

14. Consent to Jurisdiction and Venue.  Indemnitor and the Beneficiary Parties each agrees that 

any controversy arising under or in relation to this Agreement shall be litigated exclusively in the Property 

Jurisdiction.  The state and federal courts and authorities with jurisdiction in the Property Jurisdiction shall have 

exclusive jurisdiction over all controversies which shall arise under or in relation to this Agreement.  Indemnitor 

and the Beneficiary Parties each irrevocably consents to service, jurisdiction, and venue of such courts for any 

such litigation and waives any other venue to which it might be entitled by virtue of domicile, habitual 

residence or otherwise.  However, nothing herein is intended to limit Beneficiary Parties’ right to bring any suit, 

action or proceeding relating to matters arising under this Agreement against Indemnitor or any of Indemnitor’s 

assets in any court of any other jurisdiction. 

15. Successors and Assigns.  This Agreement shall be binding upon Indemnitor and its heirs, legal 

representatives, successors, successors-in-interest and assigns, as appropriate, and shall inure to the benefit of 

the Beneficiary Parties and their respective successors, successors-in-interest and assigns.  The terms used to 

designate any of the parties herein shall be deemed to include the heirs, legal representatives, successors, 

successors-in-interest and assigns, as appropriate, of such parties.  References to a “person” or “persons” shall 

be deemed to include individuals and entities.  Indemnitor acknowledges and agrees that Lender, at its option, 

may assign its respective rights and interests under this Agreement and the other Project Owner Subordinate 

Loan Documents in whole or in part and upon such assignment all the terms and provisions of this Agreement 

or the other Project Owner Subordinate Loan Documents shall inure to the benefit of such assignee to the extent 

so assigned.  Indemnitor may not assign or delegate its rights, interests or obligations under this Agreement 

without first obtaining Lender’s prior written consent. 

16. Severability.  The invalidity, illegality or unenforceability of any provision of this Agreement 

shall not affect the validity, legality or enforceability of any other provision, and all other provisions shall 

remain in full force and effect. 

17. Expenses. Indemnitor shall pay to the Beneficiary Parties, upon demand therefor, the amount of 

any and all expenses, including, without limitation, reasonable attorneys’ fees (including reasonable time 

charges of attorneys who are employees of Beneficiary Parties), which the Beneficiary Parties may actually 

incur in connection with (a) the exercise or enforcement of any of their rights hereunder, (b) the failure by 

Indemnitor to perform or observe any of the provisions hereof, or (c) the breach by Indemnitor of any 
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representation or warranty of Indemnitor set forth herein.  Such expenses, together with interest thereon 

computed at the Default Rate set forth in the Project Owner Subordinate Note from the date on which such 

expenses are incurred to the date of payment thereof, shall constitute indebtedness secured by the Project Owner 

Subordinate Security Instrument. 

18. Remedies Cumulative.  In the event of Indemnitor’s default under this Agreement, and such 

default is not cured within thirty (30) days after Lender's delivery to Indemnitor of written notice thereof, or if 

any Event of Default is then existing under and as defined in the Project Owner Subordinate Security 

Instrument, the Beneficiary Parties may exercise all or any one or more of their rights and remedies available 

under this Agreement, at law or in equity.  Such rights and remedies shall be cumulative and concurrent, and 

may be enforced separately, successively or together, and the exercise of any particular right or remedy shall 

not in any way prevent the Beneficiary Parties from exercising any other right or remedy available to the 

Beneficiary Parties.  The Beneficiary Parties may exercise any such remedies from time to time as often as may 

be deemed necessary by the Beneficiary Parties. 

19. No Agency or Partnership.  Nothing contained in this Agreement shall constitute any 

Beneficiary Party as a joint venturer, partner or agent of Indemnitor, or render any Beneficiary Party liable for 

any debts, obligations, acts, omissions, representations or contracts of Indemnitor. 

20. Transfer of Mortgaged Property or Ownership Interests in Borrower.  If a Transfer (as 

defined in the Project Owner Subordinate Security Instrument) of all or part of the Mortgaged Property or of an 

ownership interest in Borrower, shall occur or be contemplated, which Transfer requires the prior written 

consent of Lender pursuant to the terms and provisions of the Project Owner Subordinate Security Instrument, 

the transferee(s) shall be required to assume Borrower’s duties and obligations under this Agreement and the 

other Project Owner Subordinate Loan Documents and shall be required to execute and deliver to Lender such 

documents as Lender reasonably requires to effectuate such assumption of duties and obligations.  No Transfer 

requiring the prior written consent of Lender pursuant to the terms of the Project Owner Subordinate Security 

Instrument and assumption shall relieve the transferor of any of its duties or obligations under this Agreement 

or any of the other Project Owner Subordinate Loan Documents, unless the Borrower has obtained the prior 

written consent of Lender to the release of such duties and obligations (which consent shall not be unreasonably 

withheld, conditioned or delayed). 

21. Entire Agreement; Amendment and Waiver.  This Agreement contains the complete and 

entire understanding of the parties with respect to the matters covered herein.  This Agreement may not be 

amended, modified or changed, nor shall any waiver of any provision hereof be effective, except by a written 

instrument signed by the party against whom enforcement of the waiver, amendment, change, or modification is 

sought, and then only to the extent set forth in that instrument.  No specific waiver of any of the terms of this 

Agreement shall be considered as a general waiver. 

22. Further Assurances.  Indemnitor shall at any time and from time to time, promptly execute and 

deliver all further instruments and documents, and take all further action that may be reasonably necessary or 

desirable, or that any Beneficiary Party may reasonably request, in order to protect any right or interest granted 

by this Agreement or to enable the Beneficiary Party to exercise and enforce its rights and remedies under this 

Agreement. 

23. No Amendment; Conflicts.  Nothing contained in this Agreement shall be construed to amend, 

modify, alter, change or supersede the terms and provisions of the Project Owner Subordinate Note, the Project 
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Owner Subordinate Security Instrument or the Project Owner Subordinate Loan Agreement; and, if there is a 

conflict between the terms and provisions of this Agreement and those of the Project Owner Subordinate Note, 

the Project Owner Subordinate Security Instrument or the Project Owner Subordinate Loan Agreement, then the 

terms and provisions of the Project Owner Subordinate Note, the Project Owner Subordinate Security 

Instrument or the Project Owner Subordinate Loan Agreement shall control.   

24. Notices.  All notices given under this Agreement shall be in writing and shall be sent to the 

respective addresses of the parties, in the manner set forth in the Project Owner Subordinate Security 

Instrument. 

25. Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall 

constitute an original document and all of which together shall constitute one agreement. 

26. Captions.  The captions of the sections of this Agreement are for convenience only and shall be 

disregarded in construing this Agreement. 

27. Servicer.  Indemnitor hereby acknowledges and agrees that, pursuant to the terms of the Project 

Owner Subordinate Security Instrument: (a) from time to time, Lender may appoint a servicer to collect 

payments, escrows and deposits, to give and to receive notices under the Project Owner Subordinate Note, this 

Agreement or the other Project Owner Subordinate Loan Documents, and to otherwise service the Project 

Owner Subordinate Loan and (b) unless Indemnitor receives written notice from Lender to the contrary, any 

action or right which shall or may be taken or exercised by Lender may be taken or exercised by such servicer 

with the same force and effect. 

28. Beneficiary Parties as Third Party Beneficiary.  Each of the Beneficiary Parties shall be a 

third party beneficiary of this Agreement for all purposes. 

29. Waiver of Trial by Jury.  TO THE MAXIMUM EXTENT PERMITTED UNDER 

APPLICABLE LAW, EACH OF INDEMNITOR AND THE BENEFICIARY PARTIES (A) COVENANTS 

AND AGREES NOT TO ELECT A TRIAL BY JURY WITH RESPECT TO ANY ISSUE ARISING OUT OF 

THIS AGREEMENT OR THE RELATIONSHIP BETWEEN THE PARTIES THAT IS TRIABLE OF RIGHT 

BY A JURY AND (B) WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO SUCH ISSUE TO 

THE EXTENT THAT ANY SUCH RIGHT EXISTS NOW OR IN THE FUTURE.  THIS WAIVER OF 

RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY AND 

VOLUNTARILY WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL. 

30. Time of the Essence.  Time is of the essence with respect to this Agreement. 

31. Modifications.  All modifications (if any) to the terms of this Agreement (“Modifications”) are 

set forth on Exhibit B attached to this Agreement.  In the event of a Transfer under the terms of the Project 

Owner Subordinate Security Instrument, some or all of the Modifications to this Agreement may be modified or 

rendered void by Lender at its option by notice to Indemnitor or such transferee. 

32. Attached Exhibits.  The following Exhibits are attached to this Agreement and are incorporated 

by reference herein as if more fully set forth in the text hereof: 

(a) Exhibit A – Environmental Reports 
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(b) Exhibit B – Modifications to Agreement of Environmental Indemnification 

The terms of this Agreement are modified and supplemented as set forth in said Exhibits.  To the extent 

of any conflict or inconsistency between the terms of said Exhibits and the text of this Agreement, the terms of 

said Exhibits shall be controlling in all respects. 

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, each of the undersigned has duly executed and delivered this Agreement of 

Environmental Indemnification or caused this Agreement of Environmental Indemnification to be duly executed 

and delivered by its authorized representative as of the date first set forth above.  Each of the undersigned 

intends that this instrument shall be deemed to be signed and delivered as a sealed instrument. 

BORROWER: 

WISCONSIN STREET HOUSING, LP, a Texas limited 

partnership 

 

 By:       Wisconsin Street Housing GP, LLC, a  Texas limited 

liability company, its  General Partner  

 

             By:   Casa Linda Development  Corporation, a Texas 

corporation,   its Managing Member 

 

  By:                                             

 Linda S. Brown, 

   President 

 

Address: 

 

Wisconsin Street Housing, LP 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 

 

With a copy to: 

 

Casa Linda Development Corporation 

2010 Kessler Parkway 

Dallas, Texas 75208 

Attention: Linda S. Brown 

Fax: 888.811.2360 

 

 

With a copy to: 

 

Rick Morrow 
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Locke Lord LLP 

600 Congress Avenue, Suite 2200 

Austin, Texas 78701 

Fax: 512-305-4800 

 

With a copy to: 

 

Garnet LIHTC Fund XLVIII, LLC 

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

With a copy to: 

 

Transamerica Affordable Housing, Inc.  

c/o AEGON USA Realty Advisors, LLC 

Attn: LIHTC Reporting 

Mail Drop 5553 

4333 Edgewood Road NE 

Cedar Rapids, IA 52499 

Fax: 319-355-8030 

 

With a copy to: 

 

Nixon Peabody LLP 

100 Summer Street 

Boston, MA 02110 

Attention: John Condon 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

GUARANTOR: 
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HIGHRIDGE COSTA HOUSING PARTNERS, LLC 

a Delaware limited liability company 

 

By:       

 Michael A. Costa, President 

 

Address: 

 

330 W. Victoria Street 

Gardena, CA 90248-3527 

Attention: Legal Department 

 

With a copy to: 

 

Chernove & Associates, Inc. 

16027 Ventura Boulevard, Suite 660 

Encino, California 91436 

Attention: Sheldon B. Chernove, Esq. 

Email: schernove@chernovelaw.com 
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EXHIBIT A 

ENVIRONMENTAL REPORTS 
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EXHIBIT B  

MODIFICATIONS TO  

AGREEMENT OF ENVIRONMENTAL INDEMNIFICATION 

The following modifications are made to the text of the Agreement that precedes this Exhibit: 

[None.] 
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AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Resolution Authorizing the City Manager and/or His Designee to Act On Behalf of the City of 
Edinburg for Landfill Permit Application Process; Authorizing the Solid Waste Management Director to 
Act on Behalf of the City as Landfill Operator and Establishing Golder Associates as The Engineer of 
Record for The Landfill Permit Application Process. [Ramiro L. Gomez, Director Solid Waste 
Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
We are requesting your consideration for the approval of a resolution designating and authorizing the City 
Manager and/or his Designee, the Director of Solid Waste Management, as his designee, to act on 
behalf of the City of Edinburg to submit a permit amendment application for its Municipal Solid Waste 
Landfill TCEQ Permit 956B with the TCEQ for a lateral expansion and to act on any other necessary 
actions to carry out the intent of this resolution to increase solid waste disposal capacity for the City.

 

The resolution further designates the Director of Solid Waste Management as the Landfill Operator and 
thereby authorizes him to act on behalf of the City of Edinburg in regards to the amendment, 
modification, operations, maintenance, compliance and reporting of the landfill and is hereby authorized 
to sign any application, certification, compliance document/report, and submit any and all additional 
information as may be requested and/or required by the TCEQ or any federal, state and/or local 
regulatory agency.

AGENDA ITEM AND RECOMMENDATION SUMMARY
CITY COUNCIL REGULAR MEETING

MAY 17, 2016

Consider Resolution Authorizing the City Manager and/or His Designee to Act On Behalf of the City of 
Edinburg for Landfill Permit Application Process; Authorizing the Solid Waste Management Director to 
Act on Behalf of the City as Landfill Operator and Establishing Golder Associates as The Engineer of 
Record for The Landfill Permit Application Process. [Ramiro L. Gomez, Director Solid Waste 
Management]

******************************************************************************
STAFF COMMENTS AND RECOMMENDATION:
We are requesting your consideration for the approval of a resolution designating and authorizing the City 
Manager and/or his Designee, the Director of Solid Waste Management, as his designee, to act on 
behalf of the City of Edinburg to submit a permit amendment application for its Municipal Solid Waste 
Landfill TCEQ Permit 956B with the TCEQ for a lateral expansion and to act on any other necessary 
actions to carry out the intent of this resolution to increase solid waste disposal capacity for the City.

 

The resolution further designates the Director of Solid Waste Management as the Landfill Operator and 
thereby authorizes him to act on behalf of the City of Edinburg in regards to the amendment, 
modification, operations, maintenance, compliance and reporting of the landfill and is hereby authorized 
to sign any application, certification, compliance document/report, and submit any and all additional 
information as may be requested and/or required by the TCEQ or any federal, state and/or local 
regulatory agency.regulatory agency.

 

The Resolution further appoints Golder Associates Inc. as the Engineer of Record, under the direction of 
the City Manager, and/or his designee; to act and respond on behalf of the City of Edinburg for the 
purpose of preparing and submitting an amendment application for the lateral expansion of the Municipal 
Solid Waste Landfill TCEQ Permit 956B with the TCEQ.

 

This request is based on compliance with the Texas Administrative Code, Title 30 Part 1 Chapter 330, 
Subchapter B, Rule § 330.59, Contents of Part I of the application and with Title 30 Chapter 305, 
Subchapter C, Rule § 305.44 Signatories to Applications.

 

 

Funding is available within each facility’s 2015-2016 Fiscal Year Operating Budget.

 

regulatory agency.

 

The Resolution further appoints Golder Associates Inc. as the Engineer of Record, under the direction of 
the City Manager, and/or his designee; to act and respond on behalf of the City of Edinburg for the 
purpose of preparing and submitting an amendment application for the lateral expansion of the Municipal 
Solid Waste Landfill TCEQ Permit 956B with the TCEQ.

 

This request is based on compliance with the Texas Administrative Code, Title 30 Part 1 Chapter 330, 
Subchapter B, Rule § 330.59, Contents of Part I of the application and with Title 30 Chapter 305, 
Subchapter C, Rule § 305.44 Signatories to Applications.

 

 

Funding is available within each facility’s 2015-2016 Fiscal Year Operating Budget.
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RECOMMENDATION:
Approve Resolution Authorizing the City Manager and/or His Designee to Act On Behalf of The City of 
Edinburg for Landfill Permit Application Process; Authorizing the Solid Waste Management Director to 
Act on Behalf of the City as Landfill Operator and Establishing Golder Associates as The Engineer of 
Record for The Landfill Permit Application Process.

 

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

\s\Ramiro L. Gomez, Jr.
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ramiro Gomez 
Director of Solid Waste 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTION

RECOMMENDATION:
Approve Resolution Authorizing the City Manager and/or His Designee to Act On Behalf of The City of 
Edinburg for Landfill Permit Application Process; Authorizing the Solid Waste Management Director to 
Act on Behalf of the City as Landfill Operator and Establishing Golder Associates as The Engineer of 
Record for The Landfill Permit Application Process.

 

REVIEWED BY: PREPARED BY:
 

 
 
 
 

/s/Richard M. Hinojosa
/s/ Ricardo Palacios by CP

\s\Ramiro L. Gomez, Jr.
Richard M. Hinojosa
City Manager

Ricardo Palacios
CityAttorney

Ramiro Gomez 
Director of Solid Waste 
Management

******************************************************************************
RECORD OF VOTE: APPROVED

DISAPPROVED
TABLED
NO ACTIONNO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember

NO ACTION

Richard Molina
Mayor Pro-Tem

J. R. 
Betancourt
Councilmember

Richard H. Garcia
Mayor

Homer Jasso, Jr.
Councilmember

David Torres
Councilmember
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STATE OF TEXAS 

COUNTY OF HIDALGO 

CITY OF EDINBURG 

RESOLUTION NO._ 

§ 

§ 

§ 

RESOLUTION OF THE CITY OF 
EDINBURG, AUTHORIZING THE CITY 
MANAGER AND/OR HIS DESIGNEE TO 
ACT ON BEHALF OF CITY FOR 
LANDFILL PERMIT APPLICATION 
PROCESS; AUTHORIZING THE SOLID 
WASTE DIRECTOR TO ACT ON BEHALF 
OF THE CITY AS LANDFILL OPERATOR. 

WHEREAS, the City of Edinburg desires to expand its Municipal Solid Waste 
Landfill; and 

WHEREAS, it is the intent of the City Council of the City of Edinburg to submit an 
amendment application for its Municipal Solid Waste Landfill TCEQ Permit MSW-9568 
for lateral expansion to the Texas Commission of Environmental Quality (TCEQ); and 

WHEREAS, the proposed expansion will increase solid waste disposal capacity 
and guarantee long-term service capabilities for the residents of the City and the region; 
and 

WHEREAS, the City of Edinburg deems it appropriate to designate the City 
Manager, and/or his Designee, the Director of Solid Waste Management, as his designee, 
as the City's authorized official to act on behalf of the City of Edinburg to submit a permit 
amendment application for its municipal solid waste landfill TCEQ permit; and 

WHEREAS, the City of Edinburg further deems it appropriate to designate the 
Director of Solid Waste Management as the Landfill Operator; and 

WHEREAS, the City of Edinburg has retained the Engineering Firm of Golder 
Associates, Inc., to prepare an application and submit for a permit amendment and deems 
it appropriate to appoint Golder Associates, Inc. as the Engineer of record. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY 
OF EDINBURG, TEXAS, THAT: 

SECTION 1: The City Manager and/or Director of Solid Waste Management, as 
his Designee, is hereby designated and authorized to act on behalf of the City of Edinburg 
to submit a permit amendment application for its municipal solid waste landfill TCEQ 
Permit MSW-9568 with the TCEQ for a lateral expansion and to act on any other 
necessary actions to carry out the intent of this resolution to increase solid waste disposal 
capacity for the City. 
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SECTION 2: Golder Associates Inc. is hereby appointed as the engineer of record, 
under the direction of the City Manager, and/or his designee; to act and respond on behalf 
of the City of Edinburg for the purpose of preparing and submitting an amendment 
application for the lateral expansion of the municipal solid waste landfill TCEQ Permit 
MSW-956B with the TCEQ. 

SECTION 3: The Director of Solid Waste Management, duly licensed to operate a 
Municipal Solid Waste Processing and Disposal Unit(s), is hereby authorized to act on 
behalf of the City of Edinburg as the Landfill Operator in regards to the amendment, 
modification, operations, maintenance, compliance and reporting of the landfill and is 
hereby authorized to sign any application, certification, compliance document/report, and 
submit any and all additional information as may be requested and/or required by the 
TCEQ or any federal, state and/or local regulatory agency. 

SECTION 4: SEVERABILITY. If any section, part or provision of this Resolution is 
declared unconstitutional or invalid, by any court of competent jurisdiction, then in that 
event, it is expressly provided and it is the intention of the City Council, in passing this 
Resolution, that its parts shall be severable, and all other parts of this Resolution shall not 
be affected thereby, and they shall remain in full force and effect. 

SECTION 5: EFFECTIVE DATE. This resolution shall take effect from and after 
its passage. 

READ, CONSIDERED, PASSED AND APPROVED at a regular meeting of the 
City Council of the City of Edinburg, Texas, at which a quorum was present and which 
was held in accordance with Texas Government Coad Ann.§ 551.041 (Vernon 1994), on 
the of 2016. 

CITY OF EDINBURG 

BY: 
~----------------------

Richard H. Garcia, Mayor 
ATTEST: 

BY: 
----~~~~--------~-----
Mayra L. Ayala Garza, City Secretary 

APPROVED AS TO FORM: 
Palacios, Garza and Thompson, P.C. 

BY: 
--~~~---------------

City Attorney 
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	AGENDA NOTICE
	WORK SESSION
	A. Funding Requests by Non-Profit Organizations for Budgetary Consideration (Pg. 6-685)

	IV. PROCLAMATIONS
	A.  1. May 2016, as Elder Abuse Awareness Month.  2. May 20, 2016 as Lupus Awareness Month Put on Purple Day.  3. May 15-21, 2016 as National Public Works Week. (Pg. 687-691)

	V. PUBLIC HEARING
	 A. 42nd One-Year Action Plan and Proposed Use of Funds, as Recommended by the Community Development Council (Pg. 693-699) 

	VI. ORDINANCES
	A. Amending the Code of Ordinances of the City of Edinburg, Texas at Title III, Administration, Chapter 30, Administrative Code (Pg. 701-710) 
	B. Amending the Budget for the 2015-2016 Fiscal Year by Providing Additional Appropriations(Pg. 711-731) 
	C. Temporary Special Use Permit and a Request for Waiver of Fees, as Requested by Mr. Manuel Garza (Pg. 732-743) 
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	VIII. CONTRACTUALS
	A. CDBG Subrecipient Agreement with CASA of Hidalgo County, Inc. (Pg. 887-923)
	B.  MOU with ECISD Police Department (Pg. 924-930) 
	C. Hold Harmless and Non-Exclusive Agreement with Alonzo Cantu Construction, Inc. (Pg. 931-949)

	IX. RESOLUTIONS
	A. Non-Recourse Loan to Wisconsin Street Housing, LP, a Texas Limited Partnership (Pg. 951-1130) 
	B. Landfill Permit Application Process (Pg. 1131-1134) 




