ORDINANCE NO.___________

AN ORDINANCE AMENDING THE CODE OF ORDINANCES OF THE CITY OF EDINBURG, TEXAS, TITLE IX GENERAL REGULATIONS, BY ADDING CHAPTER 99 SPECIFIED SEX OFFENDERS NEAR SCHOOLS OR CHILDREN-ORIENTED FACILITIES FOR REGULATION OF REGISTERED SEX OFFENDERS IN THE CITY TO THE EXTENT AUTHORIZED BY LAW, PROVIDING A REPEALER CLAUSE; PROVIDING A SAVINGS CLAUSE; PROVIDING FOR A PENALTY NOT TO EXCEED $2,000 PER VIOLATION, IN ACCORDANCE WITH §10.99 PENALTY., OF THE CODE OF ORDINANCES; PROVIDING FOR PUBLICATION AND EFFECTIVE DATE; PROVIDING FOR CODIFICATION; PROVIDING A WAIVER OF THE THREE (3) SEPARATE READINGS; AND ORDAINING OTHER PROVISIONS RELATED TO THE SUBJECT MATTER HEREOF.


WHEREAS, City Council of the City of Edinburg desires to amend Title IX General Regulations, by adding Chapter 99 Specified Sex Offenders Near Schools and Children-Oriented Facilities to provide for regulation of Registered Sex Offenders in the City to the extent authorized by law; and, 


WHEREAS, in order to protect the health, safety and welfare of its citizens, the City Council of the City of Edinburg desires to adopt and clarify provisions restricting attendance or the presence of specified sex offenders at schools or children-oriented facilities, in the City of Edinburg, as well as, adopt Halloween restrictions.


NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE

CITY OF EDINBURG, TEXAS, AS FOLLOWS:


SECTION I.  AUTHORITY OF LAW. All requirements of law have been met in the

passing of this Ordinance. 


SECTION II.  TITLE IX. GENERAL REGULATIONS, of the Code of Ordinances

of the City of Edinburg, is hereby amended by adding CHAPTER 99 SEX OFFENDERS NEAR SCHOOLS, OR CHILDREN-ORIENTED FACILITIES,  which Chapter shall read in its entirety as follows:
CHAPTER 99

SEX OFFENDERS NEAR SCHOOLS, OR CHILDREN-ORIENTED FACILITIES
§99.01 PURPOSE AND INTENT
The City Council of the City of Edinburg, Texas finds that specified sex offenders present an extreme threat to the health, safety and welfare of the citizens of Edinburg. Specified sex offenders often use physical violence to commit these crimes. In addition, many of these crimes are never reported or prosecuted, making the cost to society incalculable and clearly exorbitant.   
It is the intent of this ordinance to serve the City’s compelling interest to provide and promote the welfare and safety of its citizens; by restricting the attendance or the presence of specified sex offenders at schools or children-oriented facilities. 

§99.02 DEFINITIONS
For the purposes of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning. 

Minor – Shall mean any person younger than (17) seventeen years of age.

Children-Oriented Facility(s) – Shall mean any public park, a public or private school, a public or private sporting facility substantially catering to minors, public recreational facilities open to minors, boy’s or girl’s organizations chartered by state or national organization, public or private playgrounds, amusement arcades for children, any child care facility as defined by the Texas Human Code, section 42.002, or any other  similar place where due to the activity provided at that place children are likely to gather or as those terms defined in section 481.134 of the Health and Safety Code.

Person in authority – Shall mean the owner, a person authorized by the owner, or a person with apparent authority to act for the owner. With respect to public property and for the purposes of this chapter, a police officer is considered to be authorized by the owner to demand a sex offender to leave a children-oriented premises. 
Database – Shall refer to the database maintained by the Texas Department of Public Safety pursuant to Texas Code of Criminal Procedure section 62.001, as amended.

Specified sex offender – Shall mean any person required to register as a sex offender under Chapter 62 of the Texas Code of Criminal Procedure, as amended, for a reportable conviction or adjudication of any of the following offenses: 
1. Continues sexual abuse of a young child or children, as described in Section 21.02 of the Texas Penal Code, as amended;
2. Indecency with a child, as described in Section 21.11 of the Texas Penal Code, as amended;
3. Sexual assault of a child, as described in Section 22.011 of the Texas Penal Code, as amended;
4. Aggravated sexual assault of child, as described in Section 22.021of the Texas Penal Code, as amended;
5. Online solicitation of a minor, as described in Section 33.021of the Texas Penal Code, as amended;
6. Sexual performance by a child, as described in Section 43.25 of the Texas Penal Code, as amended;
7. Possession or promotion of child pornography, as described in Section 43.26 of the Texas Penal Code, as amended;
8. Any other violation listed in Article 62.001(5) of the Texas Code of Criminal Procedure, as amended, involving a victim younger than 17 years of age; and/or
9. A violation of the laws of another state, federal law, laws of a foreign country, or the Uniform Code of Military Justice, if the violation contained elements substantially similar to the elements of the violations described (1) through (8) of this paragraph.
§99.03 OFFENSE 

A person commits an offense if the person is a specified sex offender and:

1. remains on any part of the premises of a school or children-oriented facility or on any street, sidewalk, or other public way adjacent to any part of the premises of a school or children-oriented facility after being asked to leave by a person in authority;
2. reenters onto any part of  the premises of a school or children-oriented facility or on any street, sidewalk, or other public way adjacent to any part of the premises of a school or children-oriented facility within seven days of being asked to leave by a person in authority; or
3. has established a continual pattern of unauthorized entry onto the premises of any of the premises of a school or children-oriented facility or on any street, sidewalk, or other public way adjacent to any part of the premises of a school or children-oriented facility.

Affirmative Defenses. It is an affirmative defense to prosecution that the person:

1. was the parent or guardian of a child attending the school or children-oriented facility, unless a court of competent jurisdiction has issued an order restricting the person’s access to or presence near the child;

2. was, at the time of the offense, enrolled in and attending the school as a student;

3. had prior written permission from the owner or chief administrative officer or the school or children-oriented facility to be present , at the time of the offense, on the premises or on the street, sidewalk, or other public way adjacent to the premises; or

4. was in active transit in a motor vehicle on a public street that was direct route between locations at which the person has a legitimate business. 

§99.04 HALLOWEEN RESTRICTIONS 
A person who is a specified sex offender and who is not required by terms of probation or parole to report to a specified location on October 30th and 31st (or any other date set by the City for trick-or-treaters) as a condition of their probation or parole, shall remain at their residence of registry pursuant to Texas Code of Criminal Procedure section 62.001 between 4:00 pm and 11:59 pm. Furthermore, the specified sex offender shall leave all exterior lights off with a clearly displayed sign of no less than 9.5” X 11” inches with 2” letters “NO CANDY”, posted on the front door or otherwise invite trick-or-treaters to solicit the premises.
§99.05 PENALTY
Any person who violates any of the provisions of this chapter shall be guilty of a misdemeanor for each day or part of a day during which the violation is committed, or permitted. Upon conviction thereof shall be fined in an amount not to exceed two thousand dollars for each offense. Each day or part of a day, that a violation is permitted to exist shall constitute a separate offense. 


SECTION III. REPEALER CLAUSE: This Ordinance shall be cumulative of all other ordinances dealing with the same subject and any provision of any ordinance in direct conflict with any provision of this Ordinance is hereby repealed and the provisions of this Ordinance shall supersede any provisions in conflict herewith; all provisions of any other ordinance not in conflict herewith shall remain in full force and effect.


SECTION IV. SAVINGS CLAUSE: If any section, part, or provision of this Ordinance is declared unconstitutional or invalid, by a court of competent jurisdiction, then, in that event, it is expressly provided, and it is the intention of the City Council in passing this Ordinance that its parts shall be severable and all other parts of this Ordinance shall not be affected thereby and they shall remain in full force and effect.


SECTION V. PENALTY CLAUSE: Each violation of any of the provisions of this Ordinance shall constitute a separate offense and shall, upon conviction thereof, be punishable by a fine not to exceed $2000 per violation, in accordance with §10.99 Penalty of the Code of Ordinances of the City of Edinburg.

SECTION VI. PUBLICATION AND EFFECTIVE DATE: This Ordinance shall take effect immediately upon its passage and publication according to law.


SECTION VII. CODIFICATION: The provisions of Section II of this Ordinance shall be published in the appropriate location at TITLE IX. GENERAL REGULATIONS, of the Code of Ordinances of the City of Edinburg, Texas, as soon as practicable.


SECTION VIII. WAIVER CLAUSE: The requirement of three separate readings of this Ordinance is hereby dispensed with by a vote of not less than a majority of all the members of the City Council.


READ, CONSIDERED, PASSED and APPROVED at a regular meeting of the City Council of the City of Edinburg, Texas, at which a quorum was present and which was held in accordance with V.T.C.A., Government Code, Section 551.041, on the 8th day of August, 2012.







CITY OF EDINBURG







By:  _____________________







        Richard H. Garcia, Mayor

ATTEST:

By:  ______________________________

        Myra L. Ayala Garza, City Secretary

APPROVED AS TO FORM:

Gonzalez Palacios, LLP

Attorneys at Law

By:  ______________________________

        City Attorney

